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INTRODUCTION 


To THE ©<O 


Principles of Morals and Legiſlation. 


FR RW A U 
* 
H E following ſheets were, as the title-page expreſſes, printed ſo long ago 
as in the year 1780. The defign, in purſuance of which they were writ- 
ten, was not fo extenſive as that announced by the preſent title. They had at 
that time no other deſtination than that of ſerving as an introduction is a plan 
of a penal code in terminis, deſigned to follow them, in the ſame volume. 
The body of the work had received its completion according to the then preſent 
extent of the author's views, when, in the inveſtigation of ſome flaws he had 
diſcovered, he found himſelf unexpefedly entangled in an unſuſpected corner of 
the metaphyſical maze. A ſuſpenſion, at firſt not apprehended to be more than a 
temporary one, neceſſarily enſued: ſuſpenſion brought on coolneſs, and coole, 
aided by other concurrent cauſes, ripened into diſguſt. 
 Jmperfeftions pervading the whole maſs had already been pointed out by the 
Jincerity of ſevere and diſcerning friends; and conſcience bad certified the juſt- 


neſs of their cenſure. The inordinate length of ſome of the chapters, the appa- 
You. I. b 


tent 
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5 rent inutility of others, and the dry and metaphyſical turn of the whole, ſug- 
geſted an apprehenſion, that, if publiſhed in its preſent form, the work would 
contend under great diſadvantages for any chance, it might on ober accounts 
Poſſeſs, of being read, and conſequently of being of uſe. 

But, though in this manner the idea of compleating the preſent work ſlid in- 
ſenſibly aſide, that was not by any means the caſe with the confiderations which 
had led him to engage in it. Every opening, Which promiſed to afford the 
lights he flood in need of, was fill purſued : as occafion aroſe, the ſeveral de- 
partments connected with that in which he had at firſt engaged, were ſucceſſively 
explored ; inſomuch that, in one branch or other of the purſuit, his reſearches 
have nearly embraced the whole field of legiſlation. 

Several cauſes have conſpired at preſent to bring to light, under this new title, 
a work which under its original one had been imperceptibly, but as it had 
ſeemed irrevocably, doomed to oblivion. In the courſe of eight years, materials 
fer various works, correſponding to the different branches of the ſubjefF of legiſ- 
lation, had been produced, and ſome nearly reduced to ſhape : and, in every one 38 
of thoſe works, the principles exhibited in the preſent publication had been found i 
ſo neceſſary, that, either to tranſcribe them piece-meal, or to exhibit them ſome- 
where where they could be referred to in the lump, was found unavoidable. The 
former courſe would have occaſioned repetitions too bulky to be employed without 
neceſſity in the execution of a plan unavoidably ſo voluminous : the latter was 
therefore indiſputably the preferable one. 

To publiſh-the materials in the form in which they were already printed, or 
to work them up into a new one, was therefore the only alternative: the latter 
bad all along been his wiſh, and, had time and the requiſite degree of alacrity 
been at command, it would as certainly have been realiſed. Cogent conſidera- 
tions, however, concur, with the irkſomeneſs of the taſk, in placing the accom- 
pliſhment of it at preſent at an unfathomable diſtance. 

Another conſideration is, that the ſuppreſſion of the preſent work, had it been 
ever ſo decidedly wiſhed, is no longer altogether in his power. In the courſe of 
/o long an interval, various incidents have introduced copies into various hands, 
from ſome of which they have been transferred, by deaths and other accidents, 
into others that are unknown. to him. Detached, but conſiderable eutracts, 
have even been publiſhed, without any diſhonourable views, (for the name of 
the author was very honeſtly ſubjoined to them) but without his privity, and 


in publications undertaken without his knowledge, 
9 it 
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It may perbaps be neceſſary to add, to compleat his excuſe for offering to the 
public a work pervaded by blemiſhes, which have not eſcaped even the author's 
partial eye, that the cenſure, ſo juſtly beſtowed upon the form, did not extend 
ilſelf to the matter. Yn 5 | 

In ſending it thus abroad into the world with ail its imperfections upon its 
head, he thinks it may be of alſiſtance to the few readers he can expect, to 
receive a ſhort intimation of the chief particulars, in reſpect of which it fails 
of correſponding with his maturer views. It will thence be obſerved how in 
ſome reſpects it fails of quaarating with the deſign announced by its original 
title, as in others it does with that announced by the one it bears at preſent, 

An introduction to a work which takes for its ſubjet# the totality of any 
ſeience, ought to contain all ſuch matters, and ſuch matters only, as belong in 
common to every particular branch of that ſcience, or at leaſt to more branches 
of it than one. Compared with its preſent title, the preſent work fails in both - 
ways of being conformable to that rule. | 

As an introduction to the principles of morals, in addition to the analyſis it 
contains of the extenſive ideas ſignified by the terms pleaſure, pain, motive, and 
diſpoſition, it ought to have given a ſimilar analyſis of the not leſs extenſive, 
though much leſs determinate, ideas annexed to the terms emotion, paſſion, ap- 
petite, virtue, vice, and ſome others, including the names of the particular 
virtues and vices. But as the true, and, if be conceives right, the only true 
ground-work for the developement of the latter ſet of terms, has been laid by the 
explanation of the former, the completion of ſuch a dictionary, ſo to ſtile it, 
would, in compariſon of the commencement, be little more than a mechanical 
operation. 

Again, as an introduction to the principles of legiſlation in general, it ought 
rather to have included matters belonging excluſively to the civil branch, than 
matters more particularly applicable to the penal: the latter being but a 
means of compaſſing the ends propoſed by the former. In preference therefore, or 
at leaſt in priority, to the ſeveral chapters which will be found relative to pu- 
niſhment, it ought to have exhibited a ſet of propoſitions which have ſince 
preſented themſelves to him as affording a ſtandard for the operations performed 
by government, in the creation and diſtribution of proprietary and other civil 
rights. He means certain axioms of what may be termed mental pathology, 
expreſſive of the connection betwwixt the feelings of the parties concerned, and the 
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4 P A i E. 
ſeveral claſſes of incidents, which either l er, or are produced by, mene 
of the nature abovementioned *, 
The conſideration of the diviſion of offences, and every thing elſe that belongs 
70 offences, ought, beſides, to have preceded the conſideration of puniſhment : for 
the idea of puniſhment preſuppoſes the idea of offence : punifament, as fuch, 
not being inflicted but in confideration of offence. | 
Laſtly, the analytical diſcuſſions relative to the claſſification of offences would, 
according to his preſent views, be transferred to a ſeparate treatiſe, in which 
the ſyſtem of legiſlation is conſidered ſolely in reſpec of its form: in other 
words, in reſpect of its method and terminology. 
In theſe reſpects the performance fails of coming up to the author's own ideas 


ef what ſhould have been exhibited in à work, bearing the title he has now 
given it, viz. that of an Introduction to the Principles of Morals and 


Legiſlation. He knows however of no other that would be leſs unſuitable : 
nor in particular would ſo adequate an intimation of its actual contents have 
been given, by a title correſponding to the more limited deſign, with which it was 
written : viz. that of ſerving as an introduction to a penal code. 

Yet more. Dry and tedious as a great part of the diſcuſſions it contains muſt 
unavoidably be found by the bulk of readers, be knows not how to regret the 
having written them, nor even the having mage them public. Under every 
head, the practical uſes, to which the diſcuſſions contained under that head ap- 
peared applicable, are indicated : nor is there, he believes, a fingle propoſition 
that he has not found occaſion to build upon in the penning of ſome article or 
other of thoſe proviſions of detail, of which a body of law, authoritative or 
unauthoritative, muſt be compoſed. He will venture to ſpecify particularly, in 
this view, the ſeveral chapters ſhortly cbaracteriſed by the words Senſibility, 
Actions, Intentionality, Conſciouſneſs, Motives, Diſpoſitions, Conſe- 
quences. Even in the enormous chapter on the diviſion of offences, which, not- 
withſtanding the forced compreſſion the plan has undergone in ſeveral of its 
parts, in manner there mentioned, occupies no fewer than one hundred and 


* For example.—1 is worſe to loſe than fimply not to gain. — A los falls the lighter by being 


divided.—T he ſuffering, of a perjon hurt in gratification of enmity, is greater than the gratification. 
produced by the ſame cauſe. Theſe, and a few others which he will have occaſion to exhibit at 
the head of another publication, have the ſame claim to the appellation of axioms, as thoſe 


given by mathematicians under that name; ſince, referring to univerſal experience as their 
immediate baſis, they are incapable of demonſtration, and require only to be developed and 
illuſtrated, in order to be recognized as inconteſijble, 

four 


VR 
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Four of theſe cloſely printed quarto pages, the ten concluding ones are employed 
in a ſtatement of the prattical advantages that may be reaped from the plan 
of claſſification which it exhibits. Thoſe in whoſe' fight the Defence of Uſury 
has been fortunate enough to | find favour, may reckon as one inſtance of thoſe 
advantages the diſcovery of the principles developed in that little treatiſe. In 
the preface to an anonymous tract publiſhed ſo long ago as in 1776 *, he had 
hinted at the utility of a natural claſſification of offences, in the character of a teſt 
for diſtinguiſhing genuine from ſpurious ones. The caſe of uſury is one among a 
number of inſtances of the truth of that obſervation. A note that may be found 
in page CCL of the preſent publication, may ſerve to ſhew how Fbe opinions, de- 
veloped in that tract, owed their origin to the difficulty experienced in the attempt 
to find a place in his ſyſtem for that imaginary offence. To ſome readers, as @ 
means of helping them to ſupport the fatigue of wading through an analyſis of 
fuch enormons length, he would almoſt recommend the beginning with thoſe ten 
concluding pages. | 88 

One good at leaſt may reſult from the preſent publication ; viz. that the more 
he has treſpaſſed on the patience of the reader on this occaſion, the leſs need he will 
have ſo to do on future ones : ſo that this may do to thoſe, the office which is 
done, by books of pure mathematics, to books of mixed mathematics and natural 
philoſophy. The narrower the circle of readers is, within which the preſent 
work may be condemned to confine itſelf, the leſs limited may be the number of 
thoſe to whom the fruits of his ſucceeding labours may be found acceſſible. 
He may therefore in this reſpeft find himſelf in the condition of thoſe philoſophers 
of antiquity, who are repreſented as having held two bodies of doctrine, a po- 
pular and an occult one: but, with this difference, that in his inſtance the occult 
and the popular will, he hopes, be found as conſiſtent as in thoſe they were con- 
tradictory; and that in his production whatever there is of occultneſs has been 
the pure reſult of ſad neceſſity, and in no reſpe of choice. 
Having, in the courſe of this advertiſement, had ſuch frequent occaſion to al- 
lude to different arrangements, as having been ſuggeſted by more extenſive and 
maturer views, it may perhaps contribute to the ſatisfattion of the reader, 10 
receive a ſhort intimation of their nature : the rather, as, without ſuch expla- 
nation, references, made here and there to unpubliſhed works, might be produc- 
live of perplexity and miſtake. The following then are the titles of the works 
by the publication of which his preſent deſigns would be compleated. They are 
erhibited in the order which ſeemed to him beſt fitted for apprehenſion, and in 


* A Fragment on Government, &c. 
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privilege, nullity, validity, and the like. 


which they would Rand diſpoſed, were the whole aſſemblage ready to come out at 
once : but the order, in which they will eventually appear, may probably enough 
be influenced in ſome degree by collateral and temporary conſiderations. 

Part the 1ſt. Principles of legiſlation in matters of civil, more diſtinc- 
tively termed private diſtributive, or for ſhortneſs, diſtributive, law. 

Part the 2d. Principles of legiſlation in matters of penal law, 

Part the 3d. Principles of legiſlation in matters of procedure: uniting 
in one view the criminal and civil branches, between which no line can be 
drawn, but a very indiſtinct one, and that continually liable to variation. 

Part the 4th. Principles of legiſlation in matters of reward. 

Part the 5th. Principles of legiſlation in matters of public diſtributive, 
more conciſely as well as familiarly termed conſtitutional, law. 


Part the 6th. Principles of legiſlation in matters of political tactics: or of 


the art of maintaining order in the proceedings of political aſſemblies, ſo as to 
direct them to the end of their inſtitution : viz. by a ſyſtem of rules, which are 
to the conſtitutional branch, in ſome reſpetts, what the * * procedure is to 
the civil and the penal. 

Part the 7th. Principles of legiſlation in matters betwixt nation and nation, 
or, to uſe a new though not preſs ve appellation, in matters of international 
law. 

Part the 8th. Principles of legiſlation in matters of finance. 

Part the gth. Principles of legiſlation in matters of political economy. 

Part the 10th. Plan of a body of law, compleat in all its branches, conſi- 
dered in reſpe# of its form; in other words, in reſpect of its method and ter- 
minology; including a view of the origination and connection of the ideas expreſſed 
by the ſhort lift of terms, the expoſition of which contains all that can be ſaid 


with propriety to belong to the head of univerſal juriſprudence * 
The uſe of the principles laid down under the above ſeveral heads is to pre- 
pare the way for the body of law itſelf exhihited in terminis ; and which to be 
compleat, with reference to any political ſtate, muſt conſequently be calculated 
for the meridian, and adapted to the circumſtances, of ſome one ſuch ſtate in 
particular. 


Had he an unlimited power of drawing upon time, and every other condition 


neceſſary, it would be bis wiſh to poſtpone the publication of each part to the 


* Such as obligation, right, power, poſſeſſion, title, exemption, immunity, franchiſe, 
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completion of the whole. In particular, the uſe of the ten parts, which exhibit 
what appear to him the dictates of utility in every line, being no other than to 
furniſh reaſons for the ſeveral correſponding proviſions contained in the body of 
law itſelf, the craft truth of the former can never be preciſely aſcertained, till 
the proviſions, to which they are deſtined to apply, are themſelves aſcertained, and 
that in terminis. But as the infirmity of buman nature renders all plans pre- 
carious in the execution, in proportion as they are extenſive in the deſign; and as 
he has already made confiderable advances in ſeveral branches of the theory, 


without having made correſpondent advances in the practical applications, he 


deems it more than probable, that the eventual order of publication will not 
correſpond exactly with that which, had it been equally prafticable, would have 
appeared mioft eligible. Of this irregularity the unavoidable reſult will be, a 
multitude of imperfections, which, if the execution of the body of law in termi- 
nis had kept pace with the developement of the principles, ſo that each part had 
been adjuſted and corrected by the other, might have been avoided, His conduct 
however will be the leſs fwayed by this inconvenience, from his ſuſpetting it to 
be of the number of thoſe in which the perſonal vanity of the author is much more 
concerned, than the inſtruction of the public: fince whatever amendments may be 


ſuggeſted in the detail of the principles, by the literal fixation of the provifions 


to which they are relative, may eaſily be made in a corrected edition of the former, 
ſucceeding upon the publication of the latter. 

In the courſe of the enſuing pages, references will be found, as already int*- 
mated, ſome to the plan of a penal code to which this work was meant as an 
introduction, ſome to other branches of the abovementioned general plan, under 
titles ſomewhat different from thoſe, by which they have been mentioned here. 
The giving this warning is all which it is in the author's power to do, to ſave 
the reader from the perplexity of looking out for what has not as yet any exiſt- 
ence. The recollection of the change of plan will in like manner account for 
ſeveral familar incongruities not worth particularizing. 

The ſheet containing errata, with a few corrections and additions, is a copy 
of one which was printed off a year or two after the work itſelf ; and undergoes 
at preſent no other alteration than that of its title : except in theſe paragraphs 
which are diſtinguiſhed by a recent date. 

Allufion was made, at the outſet of this advertiſement, to ſome unſpecified dif- 


Aculties, as the cauſes of the original ſuſpenſion, and unfiniſhed complexion, of the 


preſent work, Aſhamed of his defeat, and unable to diſſemble it, he knows not 
how 


8 R 2 © 
how to refuſe himſelf the benefit of uch an apology as a fight / etch of the na- 


ture of thoſe difficulties may afford. 
The diſcovery of them was produced by the attempt to ſolve the queſtions that 


will be found at the concluſion of the volume: Wherein conſiſted the identity 
and compleatneſs of a law? What the diſtinction, and where the ſeparation, 
between @ penal and a civil law? What the diſtinction, and where the ſepa- 
ration, between the penal and other branches of the law ? 


To give a compleat and correct anſwer to theſe queſtions, it is but too evident 


that the relations and dependencies of every part of the legiſlative ſyſtem, with 
reſpett to every other, muſt have been comprehended and aſcertained. But it is 
only upon a view of theſe parts themſelves, that ſuch an operation could have 
been performed. To the accuracy of ſuch a ſurvey one neceſſary condition would 
therefore be, the compleat exiſtence of the fabric te be ſurveyed, Of the per- 
formance of this condition no example is as yet to be met with any where. Com- 
mon lau, as it ftiles itſelf in England, judiciary law, as it might more aptly 
be fliled every where, that fiftitious compoſition which has no known perſon for 
its author, no known aſſemblage of words for its ſubſtance, forms every where 
the main body of the legal fabric: like that fancied ether, which, in default of 


ſenſible matter, fills up the meaſure of the univerſe. Shreds and ſcraps of real 


law, ſtuck on upon that imaginary ground, compoſe the furniture of every na- 
tional code, What follows ? —that he who, for the purpoſe juſt mentioned or for 
any other, wants an example of a compleat body of law to refer to, ay begin 
With making one. 

There is, or rather there ought to be, a logic of the will, as well as of the 
underſtanding : the operations of the former faculty, are neither leſs ſuſceptible, 
nor leſs worthy, than thoſe of the latter, of being delineated by rules, Of theſe 
two branches of that recondite art, Ariſtotle ſaw only the latter: ſucceeding 
Jogicians, treading in the ſteps of their great founder, have concurred in ſeeing 


with no other eyes. Yet jo far as a difference can be aſſigned between branches 
/o intimately connected, whatever difference there is, in point of importance, is in 


favour of the logic of the will. Since it is only by their capacity of direfing 
the operations of this faculty, that the operations of the underſtanding are of 
any conſequence. 


Of this logic of the will, the ſcience of law, confi dered in reſpect of its form, 
is the moſt conjiderable branch, —the moſt important application. It is, to the 
art of legifiation, what the ſcience of anatomy is to the art of medicine: with 

this 
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this difference, that the ſubject of it is what the artiſt has to work with, inſtead 
of being what he has to operate upon. Nor is the body politic leſs in danger 
from a want of acquaintance with the one ſcience, than the body natural from 
ignorance in the other. One example, among ft a thouſand that might be adduced 
in proof of this aſſertion, may be ſeen in the note which terminates this volume. 

Such then were the difficulties: ſuch the preliminaries : —an unexampled 
work to atchieve, and then a new ſcience to create: a new branch to add to 
one of the moſt abſtruſe of ſciences. | 

Yet more: A body of propoſed law, how compleat ſoever, would be compa- 
ratively uſeleſs and uninſtructive, unleſs explained and juſtified, and that in, 
every tittle, by a continued accompaniment, a perpetual commentary of reaſons : 
which reaſons, that the comparative value of ſuch as point in oppoſite directions 
may be eſtimated, and the conjuntt force, of ſuch as point in the ſame direction, 
4 may be felt, muſt be marſhalled, and put under ſubordmation to ſuch extenſive 

1 and leading ones as are termed principles. There muſt be therefore, not one 

_ tem only, but two parallel and connected ſyſtems, running on together, the one 
. of legiſlative proviſions, the other of PRI reaſons, each affording to the other 
correction and ſupport. 


| Are enterprizes like theſe atchievable ? He knows not, This only he knows, 
1 that they have been unaertaken, proceeded in, and that ſome progreſs has been 
1 made in all of them, He will venture to add, if at all atchievable, never at 


leaſt by one, to whom the fatigue of attending to diſcuſſions, as arid as thoſe 
which occupy the enſuing pages, would either appear uſeleſs, or feel intolerable. 
Ile will repeat it boldly (for it has been ſaid before him,) truths that form 
the baſis of political and moral ſcience, are not to be diſcovered but by inveſtiga- 
tions as ſevere as mathematical ones, and beyond all compariſon more intricate 
and extenſive. The familiarity of the terms is a preſumption, but it is a 
moſt fallacious one, of the facility of the matter. Truths in general have been 
called fiubborn things: the truths juſt mentioned are ſo in their own way. 
They are not to be forced into detached and general propoſitions, unincumbered 
with explanations and exceptions. They will not compreſs themſelves into epi- 
grams. They recoil from the tongue and the pen of the declaimer. They 
— ouriſb not in the ſame ſoil with ſentiment. They grow among thorns ; and are 
BY 1 not to be plucked, like daiſies, by infants as they run. Labour, the inevitable 
| lot of humanity, is in no track more inevitable than here. In vain would an 
Alexander beſpeak a peculiar road for royal vanity, or a Ptolemy, a ſmoother 
one, for royal indolence. There is no King's Road, 0 Stadtholder's Gate, 
zo legiflative, any more than to mathematic ſcience, 
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CHAP. 1. 


ATURE has placed mankind under the governance of two 
ſovereign maſters, pain and pleaſure. It is for them alone to 
point out what we ought to do, as well as to determine what we ſhall 
do. On the one hand the ſtandard of right and wrong, on the other 
the chain of cauſes and effects, are faſtened to their throne, They go- 
vern us in all we do, 1n all we fay, in all we think: every effort we can 
make to throw off our ſubjection, will ſerve but to demonſtrate and 
confirm it. In words a man may pretend to abjure their empire : but 
in reality he will remain ſubject to it all the while. The principle of 


2 ey 


530%. 
e 
Ad 
FEY 
3 
3 L 
6 
OR" 
& * > 
> 0h : 
ZM 
£ 2 
8 
„ 
9 . 
5 $4 
* I 
r 
WAS 
+. x 
2 
"AY 
3 
1 
9 
EE * 
© 2: 
2 
Ted or 
1 
24 
== 
a "I 
- OY 
1 - 
5 
3 
48 
„ 
71 2 
ER 
9 
„ 1 
3 
+07 oh 
2 
2 
KR 
ER 
We. 
N 2 "oy 
3 
564 
A 
3: 87 25 
© 2x8 
= 727 2 
8 bs - he 
© 4h 
RN 
1; Bd 
HR 
© 
. 
. 
Bo 
9 
3 
939 > 
Ps 
* 
2 
$3 
: 


that ſyſtem, the object of which is to rear the fabric of felicity by the 
hands of reaſon and of law. Syſtems which attempt to queſtion it, 


deal in ſounds inſtead of ſenſe, in caprice inſtead of reaſon, in dark- 
neſs inſtead of light. 


But enough of metaphor and declamation : it is not by ſuch means 
that moral ſcience is to be improved. 
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Of the Principle of (UTILITY. 


The principle = 4 5 | is the . — of the lent 3 it 
will be proper therefore at the outſet to give an explicit and deter- 
minate account of what is meant by it. By the principle of utility 
is meant that principle which approves or diſapproves of every action 
whatſoever, according to the tendency which it appears to have to 


augment or diminiſh the happineſs of the party whoſe intereſt is in 


queſtion: or, what is the ſame thing in other words, to promote or to 
oppoſe that happineſs. I ſay of every action whatſoever; and there- 
fore not only of every action of a private individual, but of every mea. 
ſure of government. 


III. 
By utility is meant that property in any object, whereby it tends to 


produce benefit, advantage, pleaſure, good, or happineſs (all this in 


the preſent caſe comes to the ſame thing) or (what comes again to the 
ſame thing) to prevent the happening of mifchief, pain, evil, or un- 
happineſs to the party whoſe intereſt is conſidered : if that party be 
the community in general, then the happineſs of the community ; 
if a particular individual, then the happineſs of that individual, 


IV. 
The intereſt of the community is one of the moſt general expreſ- 
ſions that can occur in the phraſeology of morals : no wonder that the 


meaning of it is often Joſt, When it has a meaning, it is this. The 


community is a fictitious body, compoſed of the individual perſons who 


a 


[= Principle] The word principle is derived from the Latin principium : which ſeems 
to be compounded of the two words primus, firſt, or chief, and cipium, a termination 
which ſeems to be derived from capio to take, as in mancipium, municipium; to which 
are analogus auceps, forceps, and others. It is a term of very vague and very extenſive 
ſignification: it is applied to any thing which is conceived to ſerve as a foundation or 
beginning to any ſeries of operations: in ſome caſes, of Phys! operations; but of 
mental operations in the preſent caſe. 

The principle here in queſtion may be'taken for an act of the mind; a ſentiment; a 
ſentiment of approbation; a ſentiment which, when applied to an action, approves of 
its utility, as that quality of it by which the meaſure of approbation or diſapprobation 
beſlowed upon it ought to be governed, 


8 E are 


* 


Of the Principle of [UTILITY] 
are conſidered as conſtituting as it were its members. I he intereſt of 
the community then is, what? the ſum of the intereſts of the ſeveral 


members who compoſe it. 1 

It is in vain to talk of the intereſt of the community, without under- 
ftanding what is the intereſt of the individual'. A thing is ſaid to 
promote the intereſt, or to be for the intereſt, of an individual, when 1t 
rends to add to the ſum total of his pleaſures : or, what comes to the 
fame thing, to diminiſh the ſum total of his pains. 

| CLIO JET | VI. 

An action then may be ſaid to be conformable to the principle of 
utility, or, for ſhortneſs ſake, to utility, (meaning with reſpect to the 
community at large) when the tendency it has to augment the happi- 
neſs of the community is greater than any it has to diminiſh 1t. 

VII. 3 15 

A meaſure of government (which is but a particular kind of action, 

performed by a particular perſon or perſons) may be ſaid to be con- 


formable to or dictated by the principle of utility, when in like manner 


the tendency which it has to augment the happineſs of the community 


is greater than any which it has to diminiſh it. 
| VIII. 

When an action, or in particular a meaſure of government, is ſup- 
poſed by a man to be conformable to the principle of utility, it may be 
convenient, for the purpoſes of diſcourſe, to imagine a kind of law or 
dictate, called a law or dictate of utility: and to ſpeak of the action 
in queſtion, as being conformable to ſuch law or diate. 

IX. 

A man may be faid to be a partizan of the principle of utility, when 

the approbation or diſapprobation he annexes to any action, or to any 


meaſure, is determined by and proportioned to the tendency which he 


concelves it to have to augment or to diminiſh the happineſs of the 


14. Intereſt, &c.] Intereſt is one of thoſe words, which not having any ſuperior genus 
cannot 1n the ordinary way be defined. | : 
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Of the Principle 7 (UTILITY ] 


community : or in. other words, to its conformity or unconformity to 


the laws or dictates of utility. 
1 » bh 
Of an action that is conformable to the principle of utility, one may 
always ſay either that it is one that ought to be done, or at leaſt that 
it is not one that ought not to be done. One may ſay alſo, that it is 
right it ſhould be done; at leaſt that it is not wrong it ſhould be done: 
that it is a right action; at leaſt that it is not a wrong action. When 


thus interpreted, the words ought, and right and wrong, and others of 


that ſtamp, have a meaning : when otherwiſe, they have none. 
XI. 


Has the rectitude of this principle been ever formally conteſted ? It 


ſhould ſeem that it had, by thoſe who have not known what they. have 


been meaning. Is it ſuſceptible of any direct proof? it ſhould ſeem: 
not: for that which is uſed to prove every thing elſe, cannot itſelf be 
proved: a chain of proofs muſt have their commencement ſomewhere. 


To give ſuch proof is as impoſſible as it is needleſs. 
XII. 
Not that there is or ever has been that human creature breathing, 
however ſtupid or perverſe, who has not on many, perhaps on moſt occa- 


ſions of his life, deferr'd to it. By the natural conſtitution of the human 
frame, on moſt occaſions of their lives men in general embrace this 


principle, without thinking of it: if not for the ordering of their own 


actions, yet for the trying of their own actions, as well as of thoſe of 
other men. There have been, at the ſame time, not many, perhaps, 
even of the moſt intelligent, who have been diſpoſed to embrace it 


purely and without reſerve. There are even few who have not taken 


fome occaſion or other to.quarrel with it, either on account of their not. 


underſtanding always how to apply it, or on account of ſome prejudice 


or other which they were afraid to examine into, or could not bear to 
part with. For ſuch is the ſtuff that man is made of: in principle and 
in practice, in a right track and in a wrong one, the rareſt of all human 


qualities is conſiſtency. 


XIII. When 
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Of the Principle of (UTILITY.] 


XIII.. 

When a man attempts to combat the principle of utility, it is with 
reaſons drawn, without his being aware of it, from that very principle 
itſelf, His arguments, if they prove any thing, prove, not that 
the principle is wrong, but that, according to the applications he 
fuppoſes to be made of it, it is miſapplied. Is it poſſible for a man to 


move the earth? Yes; but he muſt firſt find out another earth to ſtand 


upon. 
„ e Das 

To diſprove the propriety of it by arguments is impoſſible ; but, from 
the cauſes that have been mentioned, or from ſome confuſed or partial 
view of it, a man may happen to be diſpoſed not to reliſh it. Where 
this is the caſe, if he thinks the ſettling of his opinions on ſuch a ſub- 
ject worth the trouble, let him take the following ſteps, and at length, 
perhaps, he may come to reconcile himſelf to it. 

1. Let him ſettle with himſelf, whether he would wiſh to diſcard this 
principle altogether; if ſo, let him conſider what it is that all his 
reaſonings (in matters of politics eſpecially) can amount to ? 

2. If he would, let him ſettle with himſelf, whether he would judge 
and act without any principle, or whether there is any other he would 
judge and act by ? 


3. If there be, let him- examine and ſatisfy himſelf whether the 


principle he thinks he has found is really any ſeparate intelligible prin- 


ciple ; or whether it be not a mere principle in words, a kind of phraſe, 


which at bottom expreſſes neither more nor leſs than the mere averment 
of his own unfounded ſentiments; that is, what in another perſon he 
might be apt to call caprice ? 

4. If he is inclined to think that his own approbation or diſapproba- 
tion, annexed to the idea of an act, without any regard to its con- 
ſequences, is a ſufficient foundation for him to judge and act upon, let 


=, 


to conſult it. 


5. him 


© «© The principle of utility,” (I have heard it ſaid) “ is a dangerous principle: it 
is dangerous on certain occaſions to conſult it,” This is as much as to ſay, what? 
that it is not conſonant to utility, to conſult utility: in ſhort, that it is not conſulting it, 
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INTROD, him aſk himſelf whether his ſentiment is to be a ſtandard of right and 


Crnay.1. 


wrong, with reſpect to every other man, or whether every man's ſenti- 
ment has the ſame privilege of being a ſtandard to itſelf ? 


5. In the firſt caſe, let him aſk himſelf whether his principle i is not 


deſpotical, and hoſtile to all the reſt of human race? 

6. In the ſecond caſe, whether it is not anarchical, and whether at 
this rate there are not as many different ſtandards of right and wrong 
as there are men? and whether even to the ſame man, the ſame thing, 
which is right to-day, may not (without the leaſt change in its nature) be 
wrong to-morrow ? and whether the ſame thing is not right and wrong 
in the ſame place at the ſame time? and in either caſe, whether all 
argument is not at an end? and whether, when two men have ſaid, © [ 
6e like this,” and © I don't like it,” they can (upon ſuch a principle) have 
any thing more to ſlay? 

7. If he ſhould have ſaid to himſelf, No: for that the ſentiment 
which he propoſes as a ſtandard muſt be grounded on reflection, let him 
ſay on what particulars the reflection is to turn? if on particulars having 


relation to the utility of the act, then let him ſay whether this is not 


deſerting his own principle, and borrowing aſſiſtance from that very 
one in oppoſition to which he ſets it up: or if not on thoſe particulars, 
on what other particulars? 

8. If he ſhould be for compounding the matter, and adopting his 
own principle in part, and the principle of utility in part, let him ſay 
how far he will adopt it? 

9. When he has ſettled with himſelf where he will ſtop, then let him 


aſk himſelf how he juſtifies to himſelf the adopting it ſo far? and why 


he will not adopt it any farther ? 
10. Admitting any other principle than the principle of utility to be 


a right principle, a principle that it is right for a man to purſue ; ad- 


mitting (what is not true) that the word right can have a meaning 
without reference to utility, let him ſay whether there is any ſuch thing 


as a motive that a man can have to purſue the dictates of it: if there is, 
let him ſay what that motive is, and how it is to be diſtinguiſhed from 


thoſe which enforce the dictates of utility: if not, then laſtly let him 


ſay what it is this other principle can be good for? 
SITE 4. 


Of [PRINCIPLES ADVERSE] 2 that of Utility. 


CM A £5 II. 


a > | 
F the principle of utility be a right principle to be governed by, 
and that in all caſes, it follows from what has been juſt obſerved, 
that whatever principle differs from it in any caſe muſt neceſſarily be a 
wrong one. To prove any other principle, therefore, to be a wrong one, 
there needs no more than juſt to ſhew it to be what it is, a principle of 
which the dictates are in ſome point or other different from thoſe. of the 


principle of utility: to ſtate it is to confute it. 


II. 


A principle may be different from that of utility in two ways: 1. By 


being conſtantly oppoſed to it: this is the caſe with a principle which 
may be termed the principle of aſceziciſm *. 2. By being ſometimes op- 
poſed to it, and ſometimes not, as. it may happen: this is the caſe with 
another, which may be termed the principle of /ympathy and antipathy. 


[ * Aſceticiſm ] Aſcetic is a term that has been ſometimes applied to Monks. It 
comes from a Greek word which ſignifies exerci/e. The practices by which Monks ſought 
to diſtinguiſh themſelves from other men, were called their exerciſes, Theſe exerciſes 
conſiſted in ſo many contrivances they had for tormenting themſelves. By this they 
thought to ingratiate themſelves with the Deity. For the Deity, ſaid they, is a Being 
of infinite benevolence: now a Being of the moſt ordinary benevolence is pleaſed to ſee 
others make themſelves as happy as they can: therefore to make ourſelves as unhappy 
as we can is the way to pleaſe the Deity. If any body aſked them, what motive they 
could find for doing all this? Oh! ſaid they, you are not to imagine that we are puniſh- 
ing ourſelves for nothing: we know very well what we are about. You are to know, 
that for every grain of pain it coſts us now, we are to have a hundred grains of plea- 
{ure by and by. The caſe is, that God loves to ſee us torment ourſelves at preſent : 
indeed he has as good as told us ſo. But this is done only to try us, in order juſt to 
ſee how we ſhould behave: which it is plain he could not know, without making the 
experiment, Now then, from the ſatisfaction it gives him to ſee us make ourſelves as 
unhappy as we can make ourſelves in this preſent life, we have a are proof of the 
ſatisfaction it will give him to ſee us as happy as he can make us in a life to come. 
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| III. 

By the principle of aſceticiſm I mean that principle, which, like the 
principle of utility, approves or diſapproves of any action, according to 
the tendency which it appears to have to augment or diminiſh the hap- 
pineſs of the party whoſe intereſt is in queſtion ; but in an inverſe man- 


ner: approving of actions in as far as they tend to diminiſh his happi- 


neſs ; diſapproving of them in as far as they tend to augment 1t. 
Os 

It is evident that any one who reprobates any the leaſt particle of 
pleaſure, as ſuch, from whatever ſource derived, is pro tanto a partizan of 
the principle of aſceticiſm. It is only upon that principle, and not 
from the principle of utility, that the moſt abominable pleaſure which 
the vileſt of malefactors ever reaped from his crime would be to be re- 
probated, if it ſtood alone. The caſe is, that it never does ſtand alone; 
but is neceſſarily followed by ſuch a quantity of pain (or, what comes to 
the ſame thing, ſuch a chance for a certain quantity of pain) that the 
pleaſure in compariſon of it, is as nothing: and this 1s the true and ſole, 
but perfectly ſufficient, reaſon for making it a ground for puniſhment. 

V. 

There are two claſſes of men of very different complexions, by whom 
the principle of aſceticiſm appears to have been embraced; the one a 
ſet of moraliſts : the other a ſet of religioniſts. Different accordingly . 
have been the motives which appear to have recommended it to the 
notice of theſe different parties. Hope, that is the proſpect of plea- 
ſure, ſeems to have animated the former : hope, the aliment of philo- 
ſophic pride: the hope of honour and reputation at the hands of men. 
Fear, that is the proſpect of pain, the latter: fear, the offspring of 
ſuperſtitious fancy: the fear of future puniſhment at the hands of a 
ſplenetic and revengeful Deity. I fay in this caſe fear: for of the in- 
viſible future, fear is more powerful than hope. Theſe circumſtances 


characterize the two different parties among the partizans of the prin- 
ciple of aſceticiſm ; the parties and their motives different, the princi- 


ple the ſame. 
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{PRINCIPLES ADVERSE] 0 that of Utility. 


The religious party, however, appear to have carried it farther than 


the philoſophical: they have acted more conſiſtently and leſs wiſely. 
The philoſophical party have ſcarcely gone farther than to reprobate 
pleaſure: the religious party have frequently gone ſo far as to make it a 


* 


matter of merit and of duty to court pain. The philoſophical party 
have hardly gone farther than the making pain a matter of indifference. 


It is no evil, they have ſaid: they have not ſaid, it is a good. They 


have not ſo much as reprobated all pleaſure in the lump. They have 


diſcarded only what they have called the groſs ; that is, ſuch as are 


organical, or of which the origin is eaſily traced up to ſuch as are or- 
ganical : they have even cheriſhed and magnified the refined. Yet this, 


however, not under the name of pleaſure : to cleanſe itſelf from the 
ſordes of its impure original, it was neceſſary it ſhould change its name : 
the honourable, the glorious, the reputable, the becoming, the ho- 
agſtum, the decorum, it was to be called: in ſhort, any thing but 
VII. 

From theſe two ſources have flowed the doctrines from which the 
ſentiments of the bulk of mankind have all along received a tincture of 


this principle ; ſome from the philoſophical, ſome from the religious, 
ſome from both. Men of education more frequently from the philoſo- 
phical, as more ſuited to the elevation of their ſentiments : the vulgar 


more frequently from the ſuperſtitious, as more ſuited to the narrowneſs 


of their intellect, undilated by knowledge: and to the abjectneſs of 


their condition, continually open to the attacks of fear. The tinctures, 
however, derived from the two ſources, would naturally intermingle, 
infomuch that a man would not always know by which of them he was 
moſt influenced : and they would often ſerve to corroborate and en- 
liven one another, It was this conformity that made a kind of alliance 
between parties of a complexion otherwiſe ſo diſſimilar: and diſpoſed 


them to unite upon various occaſions againſt the common enemy, the 


partizan of the principle of utility, whom they Joined in branding with 
the odious name of Epicurean 


Var. Bo Ne = VIIL The 


* "MF 
* 
IX 
INTRO D. 
' Cnae. II. 
It has been 
carried far- 
ther by the 
religious 
arty than 
y the phi- 
loſophical. | 
: 
5 
I 
The philo- 2 
ſophical 7 
branch of it 1 
has had moſt : 
influence 
among per w 
ſons of edu; | 
cation, the | 
religious | 
among the 


vulgar. 


X 


INTROD. 
| CHAP, IT, 


The princi- 
ple of aſceti- 
ciſm has 
never been 
ſteadily ap- 
plied by 
either party 
to the buſi- 
neſs of go- 
vernment. 


=> 


of (PRINCIPERS ABER SEIN He's Erith, 


VIII. 

The principle of aſceticiſm, however, with whatever wWnth'7 it may 
have been embraced by its partizans as a rule of private conduct, ſeems 
not to have been carried to any conſiderable length, when applied 
to the buſineſs of government. In a few inſtances it has been carried 
a little way by the philoſophical party: witneſs the Spartan regimen. 


Though them perhaps, it may be conſidered as having been a meaſure 


of ſecurity : and an application, though a precipitate and perverſe ap- 
plication, of the principle of utility. Scarcely | in any inſtances, to any 
conſiderable length, by the religious: for the various monaſtic orders, 


and the ſocieties of the Quakers, Dumplers, Moravians, and other 
religioniſts, have been free ſocieties, whoſe regimen no man Has been 
aſtricted to without the intervention of his own conſent. Whatever 
merit a man may have thought there would be in making himſelf 


miſerable, no ſuch notion ſeems ever to have occurred to any of them, 
that it may be a merit, much leſs a duty, to make others miſerable': 
although it ſhould ſeem, that if a certain quantity of miſery” were a. 
thing ſo deſirable, it would not matter much. whether 1t were brought. 
by each man upon himſelf, or by one man upon another. It is true, 
that from the ſame ſource from whence, among the religioniſts, the at- 


tachment to the principle of aſceticiſm took its riſe, flowed. other 
doctrines and practices, from which miſery in abundance was produced 


in one man by the inſtrumentality of another: witneſs the holy wars, 
and the perſecutions for religion. But the paſſion for producing miſery 


in theſe caſes proceeded upon ſome ſpecial ground: the exerciſe of it 
was confined to perſons of particular deſcriptions : they were tormented, 
not as men, but as heretics and infidels. To have inflicted the ſame: 
miſeries on their fellow-believers and fellow- ſectaries, would have been as 
blameable in the eyes even of theſe religioniſts, as in thoſe of a partizan 


of the principle of utility. For a man to give himſelf a certain number 
of ſtripes was indeed meritorious : but to give the ſame number of 


ſtripes to another man, not conſenting, would have been a fin. We 
read of ſaints, who for the good of their ſouls, and the mortification 


of their bodies, have voluntaryy yielded themſclves a prey to vermin 2 
but 
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Of {PRINCIPLES ADVERSE] to that of Utility. 


but though many perſons , of. this claſs have wielded the reins of 
empire, we read of none who have ſet themſelves to work, and made 
laws on purpoſe, with a view of ſtocking the body politic with the breed 
of highwaymen,. houſebreakers, or incendiaries. If at any time they 
have ſuffered the nation to be preyed upon by ſwarms of idle penſion- 
ers, or uſeleſs placemen, it has rather been from negligence and im- 


becillity, than from any ſettled plan for oppreſſing and plundering of | 
the people. If at any time they have ſapped the ſources of national +4 eue, He 77 90 


wealth, by cramping commerce, and driving the inhabitants into emi- 
gration, it has been with other views, and in purſuit of other ends. 
If they have declaimed againſt the purſuit of pleaſure, and the uſe of 
wealth, they have commonly ſtopt at declamation: they have not, 


like Lycurgus, made expreſs ordinances for the purpoſe of baniſhing 
the precious metals. If they have eſtabliſhed idleneſs by a law, it has 


been not becauſe idleneſs, the mother of vice and miſery, is itſelf a 
virtue, but becauſe idleneſs (ſay they) is the road to holineſs. If under 
the notion of faſting, they have joined in the plan of confining their 
ſubjects to a diet, thought by ſome to be of the moſt nouriſhing and 
prolific nature, it has been not for the ſake of making them tributaries 
to the nations by whom that diet was to be ſupplied, but for the ſake 
of manifeſting their own power, and exerciſing the obedience of the 
people. If they have eſtabliſhed, or ſuffered to be eſtabliſhed, puniſh- 
ments for the breach of celibacy, they have done no more than comply 
with the petitions of thoſe deluded rigoriſts, who, dupes to the am- 
bitious and deep-laid policy of their rulers, firſt laid themſelves under 
that idle obligation by a vow. 
IX. 

The principle of aſceticiſm ſeems originally to have been the reverie 
of certain haſty ſpeculators, who having perceived, or fancied, that cer- 
tain pleaſures, when reaped in certain circumſtances, have, at the long 
run, been attended with pains more than equivalent to them, took oc- 
caſion to quarrel with every thing that offered itſelf under the name of 
pleaſure. Having then got thus far, and having forgot the point which 
they ſet out from, they puſhed on, and went ſo much further as to 
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07 [PRIN CIPLES ADVERSE] to that of Utility. 
think it meritorious to fall in love with pain, Even this, we ſee, is at 
bottom but the principle of utility miſapplied. 


X. 
The principle of utility i is capable of being conſiſtently purſued ; and 


it is but tautology to ſay, that the more conſiſtently it is purſued, the 


better it muſt ever be for human-kind. The principle of aſceticiſm never 
was, nor ever can be, conſiſtently purſued by any living creature. Let 


but one tenth part of the inhabitants of this earth purſue it conſiſtently, 


and in a day's time they will have turned it into a hell, 


XI. 
Among principles adverſe to that of utility, that which at this day 
ſeems to have moſt influence in matters of government, is what may 


be called the principle of ſympathy and antipathy. By the principle of 
ſympathy and antipathy, I mean that principle which approves or diſap- 


proves of certain actions, not on account of their tending to augment 
the happineſs, nor yet on account of their tending to diminiſh the 
happineſs of the party whoſe intereſt is in queſtion, but merely becauſe 
a man finds himſelf diſpoſed to approve or diſapprove of them : holding 


up that approbation or diſapprobation as a ſufficient reaſon for itſelf, 


and diſclaiming the neceſſity of looking out for any extrinſic ground. 
Thus far in the general department of morals: and in the particular 
department of politics, meaſuring out the quantum (as well as deter- 
mining the ground) of puniſhment, by the degree of the diſappro- 
bation, 

XII. 

It is manifeſt, that this is rather a principle in name than in reality : it 
is not a poſitive principle of itſelf, ſo much as a term employed to ſig- 
nify the negation of all principle. What one expects to find in a prin- 
ciple is ſomething that points out ſome external conſideration, as a 
means of warranting and guiding the internal ſentiments of approba- 


tion and diſapprobation : this expectation is but ill fulfilled by a pro- 


poſition, which does neither more nor lefs than hold up each of thoſe 
ſentiments as a ground and ſtandard for itſelf. | 
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Of {PRINCIPLES ADVERSE] 7 that of Utility. 
XIII. | 

In looking over the catalogue of human actions (fays a partizan of 
this principle) in order to determine which of them are to be marked with 
the ſeal of diſapprobation, you need but to take counſel of your own 
feelings: whatever you find in yourſelf a propenſity to condemn, is 
wrong for that very reaſon. For the ſame reaſon it is alſo meet for 
puniſhment : in what proportion it is adverſe to utility, or whether it 
be adverſe to utility at all, is a matter that makes no difference. In 


that ſame proportion alſo is it meet for puniſhment : if you hate much, 


puniſh much: if you hate little, puniſh little: puniſh as you hate. 
If you hate not at all, puniſh not at all: the fine feelings of the ſoul 
are not to be overborne and tyrannized by the harſh and rugged dictates 
of political utility. 
XIV. 

The various ſyſtems that have been formed concerning the ſtandard 
of right and wrong, may all be reduced to the principle of ſympathy 
and antipathy. One account may ſerve for all of them. They conſiſt 
all of them in ſo many contrivances for avoiding the obligation of ap- 


pealing to any external ſtandard, and for prevailing upon the reader 
to accept of the author's ſentiment or opinion as a reaſon for itſelf. 


The phraſes different, but the principle the ſame ?*. 
XV. It 


o It is curious enough to obſerve the variety of inventions men have hit upon, and 
the variety of phraſes they have brought forward, in order to conceal from the world, 
and, if poſſible, from themſelves, this very general and therefore very pardonable ſelf- 
ſufficiency. 

1. One man ſays, he has a thing made on purpoſe to tell him what is right and what 
is wrong; and that it is called a moral ſenſe : and then he goes to work at his eaſe, and 
ſays, ſuch a thing is right, and ſuch a thing is wrong—why ? “ becauſe my moral 
« ſenſe tells me it is.“ 

2. Another man comes and alters the phraſe: leaving out moral, and putting in 
common, in the room of it. He then tells you, that his common ſenſe teaches him 
what is right and wrong, as ſurely as the other's moral ſenſe did: meaning by common 
ſenſe, a ſenſe of ſome kind or other, which, he ſays, is poſſeſſed by all mankind : 
the ſenſe of thoſe, whoſe ſenſe is not the ſame as the author's, being ſtruck out of the 
account as not worth taking, This contrivance does better than the other ; for a moral 
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XV. 
It is manifeſt, that the dictates of this principle will frequently 
coincide with thoſe of utility, though perhaps without intending any 
ſuch thing. Probably more frequently than not: and hence it is that 


ſenſe, being a new thing, a man may feel hol him a good while without being able 
to find it out: but common ſenſe is as old as the creation; and there is no man but 
would be aſhamed to be thought not to have as much of it as his neighbours, It has 
another great advantage: by appearing to ſhare power, it leſſens envy: for when a 
man gets up upon this ground, in order to anathematize thoſe who differ from him, it 
is not by a fic volo fic jubeo, but by a welitis jubeatis. | 

3. Another man comes, and ſays, that as to a moral ſenſe indeed, he cannot find 
that he has any ſuch thing: that however he has an underfanding, which will do quite 
as well. This underſtanding, he ſays, is the ſtandard of right and wrong: it tells 
him ſo and ſo. All good and wiſe men underſtand as he does: if other men's under- 
ſtandings differ in any point from his, ſo much the worſe for them: it is a ſure ſign they 
are either defective or corrupt. | 

4. Another man ſays, that there is an eternal and immutable Rule of Right: that 


that rule of right diftates ſo and ſo: and then he begins giving you his ſentiments 


upon any thing that comes uppermoſt : and theſe ſentiments (you are to take for 
granted) are ſo many branches of the eternal rule of right. 

5. Another man, or perhaps the ſame man (it's no matter) ſays, that there are cer- 
tain practices conformable, and others repugnant, to the Fitneſs of Things; and then he 


tells you, at his leiſure, what practices are conformable and what repugnant : juſt as he 


happens to like a practice or diſlike it, 

6. A great multitude of people are continually talking of the Law of Nature ; and 
then they go on giving you their ſentiments about what is right and what is wrong: 
and theſe ſentiments, you are to underſtand, are ſo many chapters and ſections of the 
Law of Nature. 

7. Inſtead of the phraſe, Law of Nature, you have ſometimes, Law of Reaſon, 
Right Reaſon, Natural Juſtice, Natural Equity, Good Order. Any of them will do 
equally well. This latter is moſt uſed in politics. The three laſt are much more to- 
lerable than the others, becauſe they do not very explicitly claim to be any thing more 
than phraſes : they inſiſt but feebly upon the being looked upon as ſo many poſitive 
ſtandards of themſelves, and ſeem. content to be taken, upon occaſion, for phraſes ex- 
preſſive of the conformity of the thing in queſtion to the- proper ſtandard, whatever 
that may be. On moſt occaſions, however, it will be better to ſay atility : atility is 
clearer, as referring more explicitly to pain and pleaſure. 33? | 

8. We have one philoſopher, who ſays, there is no harm in any thing in the world 


but in telling a lie: and that if, for example, you were to murder your own father, 
this 
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the buſineſs of penal Juſtice is 
footing upon which we ſee it carried on in common at this day. For 
what 


this would only be a: particular way of ſaying; he was not your father. Of courſe, 
when this philoſopher ſees any thing that he does not like, he ſays, it is a particular 
way of telling a lie. It is ſaying, that the act We to be * aby be done, 
when, in truth, it ought not to be done. | f 
9. The faireſt and openeſt of them all is that ſort of man bnd ſpeaks out, and ties, 
Fam of the number of the Elect: now God himſelf takes care to inform the Elect 
what is right: and that with ſo good effect, that let them ftrive ever ſo, they cannot 
help not only knowing it but practiſing it. If therefore'a man wants to know what is 
right and what is wrong, he has nothing to do but to come to me. 
It is upon the principle of antipathy that ſuch and ſuch acts are often MORT" on 
the ſcore of their being unnatural : the practice of expoſing children, eſtabliſhed among 


the Greeks and Romans, was an unnatural practice. Unnatural, when it means any thing, 


means unfrequent : and there it means ſomething ; although nothing to the-preſent pur- 
poſe. But here it means no ſuch thing: for the frequency of ſuch acts is perhaps the great 


complaint, It therefore means nothing; nothing, I mean, which there is in the act 
itſelf. All it can ſerve to expreſs is, the diſpoſition of the perſon who is talking 


of it : the diſpoſition he 1s in to be angry at the thoughts of it. Does it merit his 


anger ? Very likely it may: but whether it does or no is a queſtion, which, to be an- 


ſwered rightly, can only be anſwered upon the principle of utility. | 
Unnatural, is as good a word as moral ſenſe, or common ſenſe ; and cl be e 


a foundation for a ſyſtem: Such an act 1s- unnatural; that is, repugnant to nature: 
for I do not like to practiſe it; and, conſequently, do not practiſe it. It is therefore 


repugnant to what ought to be the nature of every body elſe, 

The miſchief: common to all theſe ways of thinking and arguing (which, in truth, 
as we have ſeen, are but one and the ſame method, couched in different forms of 
words) is their ſerving as a cloak, and. pretence, and aliment, to deſpotiſm: if not a 
deſpotiſm in practice, a deſpotiſm however in diſpoſition : which is but too apt, when 


pretence and power offers, to ſhew itſelf in practice. The conſequence is, that with 


intentions very commonly of the pureſt kind, a man becomes a torment either to him- 
ſelf or his fellow- creatures. If he be of the melancholy caſt, he fits in ſilent grief, 
bewailing their blindneſs and depravity: if of the iraſcible, he declaims with fury 
and virulence againſt all who differ from him; blowing up the coals of fanaticiſm, and 


branding with the charge of corruption and inſincerity, every man who does not think, 
or profeſs to think, as he does. | 


If ſuch a man happens to poſſeſs the advantages of ftile, his book may do a conſi- 
derable deal of miſchief before the nothingneſs of it is underſtood. 


Theſe principles, if ſuch they can be called, it is more frequent to ſee applied to 
morals than to politics: but their influence extends itſelf to both. In politics, as 


well 
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Qf (PRINCIPLES ADVERSE] to that . 


Nr what more natural or more general ground of hatred to a practice can 


Axe 


well as morals, a man will be at leaſt equally glad of a pretence for deciding any 
queſtion, in the manner that beſt pleaſes him, without the trouble of enquiry. If a 
man is an infallible judge of what is right and wrong in the actions of private indi- 
viduals, why not in the meaſures to be obſerved by public men in the direction of ſuch 
actions of thoſe individuals ? accordingly (not to mention other chimeras) I have more 
than once known the pretended law of nature ſet up in legiſlative debates, i in op- 
poſition to arguments derived from the principle of utility. a 
« But is it never, then, from any other conſiderations than thoſe of utility, that we 
13 « derive our notions of right and wrong 2” 1 do not know : I do not Wheth 
ſole ground of 8 8 © not care. ether 
2 „ -- pag a moral ſentiment can be originally conceived from any other ſource than a view of 
beſtow, is a utility, is one queltion : whether upon examination and reflection it can, in point of 
2 conſi- fact, be actually perſiſted in and juſtified on any other ground, by a perſon reflecting 
within himſelf, is another: whether in point of right it can properly be juſtiſied on 
any other ground, by a perſon addreſſing himſelf to the community, is a third. The 
two firſt are queſtions of ſpeculation: it matters not, comparatively ſpeaking, how they 
are decided, The laſt is a queſtion of practice: the deciſion of it is of as much im- 
portance as that of any can be. | 
«c I feel in myſelf,” ſay you, © a diſpoſition to approve of ſuch or ſuch an action in 
* a moral view: but this is not owing to any notions I have of its being a uſeful one 
'<© to the community. I don't pretend to know whether it be an uſeful one or not: 
„ it may be, for aught I know, a miſchievous one.“ But is it then,“ ſay I, a 
2c miſchievous one? examine; and if you can make yourſelf ſenſible that it is ſo, 
ee then, if duty means any thing, that is, moral duty, it is your duty at leaſt to ab- 
c ſtain from it: and more than that, if it is what lies in your power, and can be done 
*« without too great a ſacrifice, to endeavour to prevent it. It is not your cheriſhing 
«« the notion of it in your boſom, and giving it the name of virtue, that will excuſe 


Whether utility 


% you.“ 


« in a moral view; but this is not owing to any notions I have of its being a miſ- 
«« chievous one to the community. I do not pretend to know whether it be a miſ- 
« chievous one or not: it may be not a miſchievous one: it may be, for aught I 
„ know, an uſeful one.” —** May it indeed,” ſay I, an uſeful one ? but let me tell 
«« you then, that unleſs duty, and right and wrong, be juſt what you pleaſe to make 
, them, if it really be not a miſchievous one, and any body has a mind to do it, it 
is no duty of your's, but, on the contrary, it would be very wrong in you, to take 
«« upon you to prevent him: deteſt it within yourſelf as much as you pleaſe; that may 


« be a very good reaſon (unleſs it be alſo a uſeful one) for your not doing it =_ 
| 46 Je 


Crap, II ther ere be, than the miſthicyouſneſs of ſuch Practice? What all men 


41 feel in myſelf,” ſay you again, a diſpoſition to deteſt ſuch or ſuch an action 


| by (PRINCIPLES ADVERSE] #4 that of Utility 


are expoſed. to ſuffer by, all men will be diſpoſed to hate. It is far yet, 
however, from being a conſtant ground: for when a man ſuffers, it is 
not always that he knows what it is he ſuffers by. A man may ſuffer 
grievouſly, for inſtance, by a new tax, without being able to trace up 


the cauſe of his ſufferings to the injuſtice of ſome neighbour, who has 


eluded the payment of an old one. „ r 
e e |» Foy ) 61 ah 

The principle of ſympathy and antipathy is moſt apt to err on the 
fide of ſeverity. It is for applying puniſhment in many caſes which 
deſerve none: in many caſes which deſerve ſome, it is for applying 
more than they deſerve. There is no incident imaginable, be it ever 


ſo trivial, and {6 remote from miſchief, from which this principle may 


diſagreement ſo trifling which perſeverance and altercation will not 
render ſerious. Each becomes in the other's eyes an enemy, and, if 


laws permit, a criminal*, This is one of the circumſtances by which 


the 


« ſelf: but if you go about, by word or deed, to do any thing to hinder him, or 
„ make him ſuffer for it, it is you, and not he, that have done wrong: it is not your 


« ſetting yourſelf to blame his conduct, or branding it with the name of vice, that 
* will make him culpable, or you blameleſs. Therefore, if you can make yourſelf 
«© content that he ſhall be of one mind, and you of another, about that matter, and 


«« ſo continue, it is well: but if nothing will ſerve you, but that you and he muſt 


cc 


J- 


two of whom he burnt *. This gratification he procured himſelf without much diffi- 
culty : the notions of the times were favourable to it. He wrote a furious book againſt 
Vorſtius, for being what was called an Arminian: for Vorſtius was at a diſtance. He 
alſo wrote a furious book, called A Counterbaſt to Tobacco, againſt the uſe of that 
drug, which Sir Walter Raleigh had then lately introduced. Had the notions of the 
times co-operated with him, he would have burnt the Anabaptiſt and the ſmoker of 
tobacco in the ſame fire. However he had the ſatisfaction of putting Raleigh to 


death afterwards, though for another crime. 


Diſputes concernir g the comparative excellence of French and Italian muſic have 
D occaſioned 
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This princi- 
ple is moſt 
apt to err on 
the fide of 


ſeverity. 8 


not extract a ground of puniſhment. Any difference in taſte : any 
difference in opinion: upon one ſubject as well as upon another. No 


* Hume's hift, 
vol. 6. 


* 
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Zut errs, in 
ſome in- 
ſtances, on 
the ſide of 


lenity. 


See ch; xvi. 
[Divifioo] 
par. 42, 44. 


— 


The theolo- 

gical princi- 

ple, what 

not a ſeparate 
principle. 


4 Melanges Eſſai 
tur la Liberte de 
la Muſique, 


＋Inſtruct. art. 
474, 4757 476. 


err on the ſide of lenity. 
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Of {PRINCIPLES ADVERSE] 2 that of Utility. 


the human race is diſtinguiſhed (not much indeed to its advantage) 
from the brute creation, | 


It is not, however, by any means unexampled for this principle to 
A near and perceptible miſchief moves an- 
tipathy. A remote and imperceptible miſchief, though not leſs real, 
has no effect. Inſtances in proof of this will occur in numbers in the 
courſe of the work *. It would be breaking in upon the order of it to 
give them here. 


It may be wondered, perhaps, that in all this while no mention has 
been made of the zheological principle; meaning that principle which 
profeſſes to recur for the ſtandard of right and wrong to the will of 
God. But the caſe is, this is not in fact a diſtinct principle. It is 
never any thing more or leſs than one or other of the three before- 
mentioned principles preſenting itſelf under another ſhape. The will 
of God here meant cannot be his revealed will, as contained in the 
ſacred writings : for that is a ſyſtem which nobody ever thinks of re- 
curring to at this time of day, for the details of political adminiſtration: 
and even before it can be applied to the details of private conduct, it is 
umverſally allowed, by the moſt eminent divines of all perſuaſions, to 
ſand in need of pretty ample interpretations; elſe to what uſe are the 
works of thoſe divines? And for the guidance of theſe interpretations, 


occaſioned very ſerious bickerings at Paris. One of the parties would not have been 
ſorry (ſays Mr. D'Alembert 1) to have brought government into the quarrel. Pre- 
tences were ſought after and urged. Long before that, a diſpute of like nature, and of 
at leaſt equal warmth, had been kindled at London upon the comparative merits of two 
compoſers at London ; where riots between the approvers and difapprovers of a new 
play are, at this day, not unfrequent, The ground of quarrel between the Big-en- 
dians and the Little-endians in the fable, was not more frivolous than many an one 
which has laid empires deſolate. In Ruſſia, it is ſaid, there was a time when ſome 
thouſands of perſons loſt their lives in a quarrel, in which the government had taken 
part, about the number of fingers to be uſed in making the ſign of the croſs. This was 
in days of yore: the miniſters of Catherine II. are better in/?ruded + than to take any 
other part in ſuch diſputes, than that of preventing the parties concerned from doing one 
another a miſchief, | 
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Of [PRINCIPLES ADVERSE] t that of Utility. 


it is alſo allowed, that ſome other ſtandard mult be aſſumed. The will 
then which is meant on this occaſion, is that which may be called the 
preſumptive will : that is to ſay, that which is preſumed to be his will 
on account of the conformity of its dictates to thoſe of ſome other 


principle. What then may be this other principle: it muſt be one or 


other of the three mentioned above: for there cannot, as we have feen, 
be any. more. It is plain, therefore, that, ſetting. revelation out of the 
queſtion, no light can ever be thrown upon the ſtandard of right and 
wrong, by any thing that can be ſaid upon the queſtion, what is God's 
will. We may be perfectly ſure, indeed, that whatever is right is con- 
formable to the will of God: but ſo far is that from anſwering the 
purpoſe of ſhewing us what is right, that it is neceſſary to know firſt 


whether a thing is right, in order to know from thence whether it be 


conformable to the will of God. 
| 95 XIX. 

There are two things which are very apt to be confounded, but which 
it imports us carefully to diſtinguiſh :—the motive or cauſe, which, by 
operating in a man's mind, is productive of any act: and the ground 
or reaſon which warrants a legiſlator, or other by-ſtander, in regarding 


The principle of theology refers every thing to God's pleaſure. But what is 
God's pleaſure? God does not, he confeſſedly does not now, either ſpeak or write 
to us. How then are we to know what is his pleaſure ? By obſerving what is our 
own pleaſure, and pronouncing it to be his. Accordingly, what is called the pleaſure 
of God, is and muſt neceſſarily be (revelation apart) neither more nor leſs than the 
good pleaſure of the perſon, whoever he be, who is pronouncing what he believes, or 
pretends to be, God's pleaſure, How know you it to be God's pleaſure that ſuch or 
ſuch an act ſhould be abſtained from? whence come you even to ſuppoſe as much ? 
<© Becauſe the engaging in it would, I imagine, be prejudicial upon the whole to the 
© happineſs of mankind ;” ſays the partizan of the principle of utility: Becauſe 
the commiſſion of it is attended with a groſs and ſenſual, or at leaſt with a trifling 

and tranſient ſatisfaction;“ ſays the partizan of the principle of aſceticiſm : ** Be- 
cauſe I deteſt the thoughts of it ; and I cannot, neither ought I to be called upon to 
tell why ;” ſays he who proceeds upon the principle of antipathy. In the words of 


one or other of theſe muſt that perſon neceſſarily anſwer (revelation apart) who pro- 
feſſes to take for his ſtandard the will of God. 
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Antipathy, 
let the ac- 
tions it dic- 
tates be ever 
ſo right, is 
never of it- 
ſelf a right 
ground of 
action. 


The principle of 
theology how 
reducible to one 
or another of 
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principles. 
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Of [PRINCIPLES ADVERSE] 2 that of Utility. 


that act with an eye of approbation. When the act happens, in the 
particular inſtance in queſtion, to be productive of effects which we ap- 
prove of, much more if we happen to obſerve that the ſame motive 
may frequently be productive, in other inſtances, of the like effects, 
we are apt to transfer our approbation to the motive itſelf, and to 
aſſume, as the juſt ground for the approbation we beſtow on the act, the 
circumſtance of its originating from that motive. It is in this way that 
the ſentiment of antipathy has often been conſidered as a juſt ground of 
action. Antipathy, for inſtance, in ſuch or ſuch a caſe, is the cauſe of 
an action which is attended with good effects: but this does not make 
it a right ground of action in that caſe, any more than in any other. 
Still farther. Not only the effects are good, but the agent ſees before- 
hand that they will be ſo. This may make the action indeed a per- 
fectly right action: but it does not make antipathy a right ground of 
action. For the ſame ſentiment of antipathy, if implicitly deferred to, 
may be, and very frequently is, productive of the very worſt effects. 
Antipathy, therefore, can never be a right ground of action. No more, 
therefore, can reſentment, which, as will be ſeen more particularly 
hereafter, is but a modification of antipathy. The only right ground 
of action, that can poſſibly ſubſiſt, is, after all, the conſideration of 
utility, which, if it is a right principle of action, and of approbation, 
in any one caſe, is ſo in every other. Other principles in abundance, 
that is, other motives, may be the reaſons why ſuch and ſuch an act has 
been done: that is, the reaſons or cauſes of its being done: but it is 
this alone that can be the reaſon why it might or ought to have been 
done. Antipathy or reſentment requires always to be regulated, to 
prevent its doing miſchief : to be regulated by what? always by the 
principle of utility. The principle of utility neither requires nor ad- 
mits of any other regulator than itſelf. | 
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Of the four [SANCTI ON 8] or Sources of Pain and Pleaſure. 
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*. 


x; 43 

T has been ſhewn that the happineſs of the individuals, of whom 
I a community is compoſed, that is their pleaſures and their ſecurity, 
is the end and the ſole end which the legiſlator ought to have in view: 
the ſole ſtandard, in conformity to which each individual ought, as far as 
depends upon the legiſlator, to be made to faſhion his behaviour. But whe- 
ther it be this or any thing elſe that-is to be done, there is nothing by 
which a man can ultimately be made to do it, but either pain or pleaſure. 
Having taken a general:yiew of theſe two grand objects (vi. pleaſure, 


and what comes to the ſame ching, immunity from pain) in the cha- 


racter of Anal cauſes; it will be neceſſary to take a view of pleaſure 
and pain itſelf, in the character of efficient cauſes or means. 
II. No 
There are four diſtinguiſhable ſources from which pleaſure and pain 
are in uſe to flow: conſidered ſeparately, they may be termed the phy- 


2 Sanctio, in Latin, was uſed to ſignify the act of binding, and, by a common gram- 
matical tranſition, any thing which ſerves to bind a man ©: to wit, to the obſervance of 
ſuch or ſuch a mode of conduct. According to a Latin grammarian *, the import of 
the word 1s derived by rather a far-fetched proceſs (ſuch as thoſe commonly are, and in 
a great meaſure indeed muſt be, by which intellectual ideas are derived from ſenfible 
ones) from the word ſanguis, blood: becauſe, among the Romans, with a view to in- 
culcate into the people a perſuaſion that ſuch or ſuch a mode of conduct would be ren- 


dered obligatory upon a man by the force of what I call the religious ſanction (that 


is, that he would be made to ſuffer by the extraordinary interpoſition of ſome ſuperior 
being, if he failed to obſerve the mode of conduct in queſtion) certain- ceremonies 
were contrived by the prieſts : in the courſe of which ceremonies the blood of victims 
was made uſe of. | 
A SanQtion then is a ſource of obligatory powers or motives : that is, of pains and 
Pleaſures ; which, according as they are connected with ſuch or ſuch modes of conduct, 
operate, and are indeed the only things which can operate, as motiuesn. See Chap. x. 
[Motives, ] 
fical, 


XXI 


INTRO D. 
CAP. III. 

Connection 
of this chap- 
ter with the 

preceding. 


Four ſanc- 
tions or 
ſources of 
pleaſure and 
pain. 
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xxii Of the four [SANCTIONS] or Sources of Pain and Pleaſure. 


NG. ical, the political, the moral, and the religious: and inaſmuch as the 
—— Pleaſures and pains belonging to each of them are capable of giving a 
binding force to any law or rule of conduct, they may all of them be 

_ termed ſanctions. 


III. 5 

of 1 If it be in the preſent life, and from the ordinary courſe of nature, 2 
| not purpoſely modified by the interpoſition of the will of any human 
being, nor by any extraordinary interpoſition of any ſuperior inviſible 
being, that the pleaſure or the pain takes place or is expected, it may 

be ſaid to iſſue from or to belong to the phy/ical ſanction. 1 

7 7 


—[—ů 4 the rienced, if ever, in the preſent life: thoſe which may be expected to 
lanction, may iſſue from the religious ſanftion, may be expected to be experienced 


_— either in the preſent life or in a future. 


life or a 
future. 


*, TT If at the hands of a particular perſon or ſet of perſons in the com- : 
munity, who under names correſpondent to that of judge, are choſen : 
for the particular purpoſe of diſpenſing it, according to the will of the 8 
ſovereign or ſupreme ruling power in the ſtate, it may be ſaid to iſſue 1 
from the political ſanction. | 2 
v. f 
2 If at the hands of ſuch chance perſons in the community, as the party 5 
in queſtion may happen in the courſe of his life to have concerns 9 
with, according to each man's ſpontaneous diſpoſition, and not ac- A 
cording to any ſettled or concerted rule, it may be ſaid to iſſue from 7 
the moral ſanction. | 
VI. 
4. The re- Tf from the immediate hand of a ſuperior inviſible being, either in 
ligious. the preſent life, or in a future, it may be ſaid to iſſue from the religious 
ſanction. 
* | 
e Pleaſures or pains which may be expected to iſſue from the phy/ical, ; 
pains which political, or moral ſanctions, muſt all of them be expected to be expe- 4 


VIII. Thoſe 
10 


Of the four [SANCTIONS] or Sources of Pain and Pleaſure. 
VIII. 
| Thoſe which can be experienced in the preſent life, can of courſe be 
no others than ſuch as human nature in the courſe of the' preſent life is 
ſuſceptible of: and from each of theſe ſources may flow all the plea- 
ſures or pains of which, in the courſe of the preſent life, human na- 
ture is ſuſceptible. With regard to theſe then (with which alone we 
have in this place any concern) thoſe of them which belong to any one 
of thoſe ſanctions, differ not ultimately in kind from thoſe which belong 
to any one of the other three: the only difference there is among them 
lies in the circumſtances that accompany their production. A ſuffering 
which befalls a man in the natural and ſpontaneous courſe of things, 
ſhall be ſtiled, for inſtance, a calamity ; in which caſe, if it be ſuppoſed 
to befall him through any imprudence of his, it may be tiled a puniſh- 
ment iſſuing from the phyſical ſanction. Now this ſame ſuffering, if 
inflicted by the law, will be what is commonly called a puniſhment ; if 
incurred for want of any friendly aſſiſtance, which the miſconduct, or 
ſuppoſed miſconduR, of the ſufferer has occaſioned to be withholden, a 
puniſhment iſſuing from the moral ſanction; if through the immediate 
interpoſition of a particular providence, a puniſhment iſſuing from the 


religious ſanction, 
IX. 


A man's goods, or his perſon, are conſumed by fire. If this hap- 
pened to him by what is called an accident, it was a calamity : if by 
reaſon of his own imprudence (for inſtance, from his neglecting to 
put his candle out) it may be tiled a puniſhment of the phyſical 
ſanction: if it happened to him by the ſentence of the political magi- 
ſtrate, a puniſhment belonging to the political ſanction; that is, what 
is commonly called a puniſhment : if for want of any aſſiſtance which 
his neighbour withheld from him out of ſome diſlike to his moral cha- 
racter, a puniſhment of the moral ſanction: if by an immediate act of 
God's diſpleaſure, manifeſted on account of ſome fin committed by 


him, or through any diſtraction of mind, occaſioned by the dread of 


ſuch diſpleaſure, a puniſhment of the religious ſanction b. 
Ac -A4 


A ſuffering conceived to befall a man by the immediate act of God, as above, is 
often, 
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Example. 


A judgment, 
what. 
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Thoſe which 
regard a 
future life 
are not ſpe- 
cifically 
known. 


= 


The phyſical 
ſanction in- 
cluded in 
each of the 


other three. 


Uſe of this 
chapter. 


will be conſidered in another place *. 


Of the four [SANCTIONS] er Sources of Pain and Pleaſure. 


X. 

As to ſuch of the pleaſures and pains belonging to the religious 
ſanction, as regard a future life, of what kind theſe may be we cannot 
know. Theſe lie not open to our obſervation. During the preſent 
life they are matter only of expectation: and, whether that expectation 
be derived from natural or revealed religion, the particular kind of 
pleaſure or pain, if it be different from all thoſe which lie open to our 
obſervation, is what we can have no idea of. The beſt ideas we can 
obtain of ſuch pains and pleaſures are altogether unliquidated in point 
of quality. In what other reſpects our ideas of them may be liquidated 


XI. 


Of theſe four ſanctions the phyſical is altogether, we may obſerve, 
the ground-work of the political and the moral : ſo is it alſo of the re- 


ligious, in as far as the latter bears relation to the preſent life. It is 
included in each of thoſe other three. This may operate in any caſe, 


(that is, any of the pains or pleaſures belonging to it may operate) in- 
dependently of them : none of them can operate but by means of this. 
In a word, the powers of nature may operate of themſelves ; but neither 
the magiſtrate, nor men at large, can operate, nor is God in the caſe 
in queſtion ſuppoſed to operate, but through the powers of nature. 
| > © | WY 

For theſe four objects, which in their nature have ſo much in com- 
mon, it ſeemed of uſe to find a common name. It ſeemed of uſe, in 
the firſt place, for the convenience of giving a name to certain plea- 
ſures and pains, for which a name equally characteriſtic could hardly 
otherwiſe have been found: in the ſecond place, for the ſake of holding 
up the efficacy of certain moral forces, the influence of which is apt 
not to be ſufficiently attended to. Does the political ſanction exert an 
influence over the conduct of mankind ? The moral, the religious ſanc- 


often, for ſhortneſs ſake, called a zudgment : inſtead of ſaying, a ſuffering inflicted on 
him in conſequence of a ſpecial judgment formed, and reſolution thereupon taken, by 


the Deity. 


© See Ch, xiii. [Caſes unmeet] par. 2. Note. i 
tions 
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1 Of the fur Is M NOTIONS] or Sources of Pain and Bliafure. 


tions do ſo to. In every inch of his career are the operations of the 
political magiſtrate liable to be aided or impeded by theſe two foreign 
powers : who, one or other of them, or both, are ſure to be either his 
rivals or his allies. Does it happen to him to leave them out in his cal- 
culations? he will be ſure almoſt to find himſelf miſtaken in the re- 
ſult. Of all this we ſhall find abundant proofs in the ſequel of this 
work. It behoves him, therefore, to have them continually before his 
eyes; and that under ſuch a name as exhibits the relation they bear to 
his own purpoſes and deſigns. - 


CHA P. 


XXV 


INTROD. 
Cnay. III. 


xxvi [VALUE] of 4 Lot of Phaſure or Pain bow to be meafured. 


— 


17101 


F 


J. 
LEASURES then, and the avoidance of pains, are the ends which 
the legiſlator has in view: it behoves him therefore to underſtand 
Uſe of this their value. Pleaſures and pains are the inſtruments he has to work 
rer. with: it behoves him therefore to underſtand their force, which is again, 
in other words, their value. | 


INTROD, 
Caray. IV. 


II. 
Circum- To a perſon conſidered by himſelf, the value of a pleaſure or pain 


e e conſidered by itſelf, will be greater or leſs, according to the four fol- 


the account Jowing circumſtances : 
in eſtimating 
the value of 1. Its intenſity. 


= pleaſure or 2, Its duration. 

pain conſi- „ . 

dered with 3. Its certainty or uncertainty. 

reference to a 3 

fingle perſon, 4 Its proximity or remoteneſs. 

and by itſelf. III. 

—confidered Theſe are the circumſtances which are to be conſidered in eſtimating 


OG a pleaſure or a pain conſidered each of them by itſelf. But when the 
pleaſures or value of any pleaſure or pain is conſidered for the purpoſe of eſti- 
88 mating the tendency of any a# by which it is produced, there are two 
other circumſtances to be taken into the account; theſe are, "RX 
5. Its fecundity, or the chance it has of being followed by ſenſations A 
of the ſame kind: that is, pleaſures, if it be a pleaſure: pains, if it 
be a pain. 55 
6. Its purity, or the chance it has of not being followed by ſenſations 
of the oppofite kind: that is, pains, if it be a pleaſure: pleaſures, if it 
be a pain. 
Theſe two laſt, however, are in ſtrictneſs ſcarcely to be deemed pro- 
perties of the pleaſure or the pain itſelf; they are not, therefore, in 
ſtrictneſs to be taken into the account of the value of that pleaſure or 


that pain. They are in ſtrictneſs to be deemed properties only of the 
act, 
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the pains of all kinds which it enables him to avert, But the value of 1NTROD. 
fuch an article of property is univerſally underſtood to riſe or fall ac- . 


cording to the length or ſhortneſs of the time which a man has in it: 
the certainty or uncertainty of its coming into poſſeſſion : and the 
nearneſs or remoteneſs of the time at which, if at all, it is to come 
into poſſeſſion, As to the inten/ity of the pleaſures which a man may 
derive from it, this is never thought of, becauſe it depends upon the 
uſe which each particular perſon may came to make of it; which can- 
not be eſtimated till the particular pleaſures he may come to derive 
from it, or the particular pains he may come to exclude by means of 
it, are brought to view. For the fame reaſon, neither does de think 
of the fecundity or purity of thoſe pleaſures. . 

Thus much for pleaſure and pain, happineſs and unhappinch, in 
general, We come now to confider the ſeveral nn kinds of 


pain and pleaſure, 
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pain conſi- 
dered with 
reference to a 
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and by itſelf. 


— conſidered 
as connected 
with other 
pleaſures or 
pains. 


[VALUE] of a Lot of Pleaſure or Pain how to be megſured. 
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"© TORE 
LEASURES then, and the avoidance of pains, are the ends which 
the legiſlator has in view: it behoves him therefore to underſtand 
their value. Pleaſures and pains are the inſtruments he has to work 
with: it behoves him therefore to underſtand their force, which is again, 
in other words, their value. N 


II. 

To a perſon conſidered by himſelf, the value of a pleaſure or pain 
conſidered by itſelf, will be greater or leſs, according to the four fol- 
lowing circumſtances: 

1. Its intenſity. 

2. Its duration. 

3. Its certainty or uncertainty. 

4. Its proximity or remoteneſs. 


III. 

Theſe are the circumſtances which are to be conſidered in eſtimating 
a pleaſure or a pain conſidered each of them by itſelf. But when the 
value of any pleaſure or pain is conſidered for the purpoſe of eſti- 
mating the tendency of any a# by which it is produced, there are two 
other circumſtances to be taken into the account ; theſe are, 

5. Its fecundity, or the chance it has of being followed by ſenſations 
of the ſame kind: that is, pleaſures, if it be a pleaſure : pains, if it 
be a pain. - 

6. Its purity, or the chance it has of not being followed by ſenſations 
of the oppofite kind: that is, pains, if it be a pleaſure : pleaſures, if it 
be a pain. 

Theſe two laſt, however, are in ſtrictneſs ſcarcely to be deemed pro- 
perties of the pleaſure or the pain itſelf ; they are not, therefore, in 
ſtrictneſs to be taken into the account of the value of that pleaſure or 


that pain. They are in ſtrictneſs to be deemed properties only of the 
. act, 
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the pains of all kinds which it enables him to avert. But the value of NrROp. 
ſuch an article of property is univerſally underſtood to riſe or fall ac- Crap, IV. 
cording to the length or ſhortneſs of the time which a man has in it: 


the certainty or uncertainty of its coming into poſſeſſion : and the f 


nearneſs or remoteneſs of the time at which, if at all, it is to come 
into poſſeſſion. As to the intenſity of the pleaſures which a man may 
derive from it, this is never thought of, becauſe it depends upon the 
uſe which each particular perſon may come to make of it; which can- 
not be eſtimated till the particular pleaſures he may come to derive 
from it, or the particular pains he may come to exclude by means of 
it, are brought to view. For the ſame reaſon, neither does de think 
of the fecundity or purity of thoſe pleaſures. ; 
Thus much for pleaſure and pain, happineſs and unhappineks, in 

general, We come now to conlider the ſeveral ** kinds of 


pain and pleaſure. 
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[PLEASURES. AND PAINS] #heir Kinds. 


C H A P. V. 


Fes 
AVING repreſented what belongs to all forts of pleaſures and 
pains alike, we come now to exhibit, each by itſelf, the ſeveral 


Pleaſures and ſorts of pains and pleaſures. Pains and pleaſures may be called by one 


pains are 
either, 


1. Simple: 
Or, 2. Com- 


plex. 


The ſimple 
pleaſures 
enumerated. 


The ſimple 
pains enu- 
merated. 


ſures dependent on aſſociation. 14. The pleaſures of relief. 


general word, intereſting perceptions. Intereſting perceptions are 


either ſimple or cothiplet The ſimple ones are thoſe which cannot 
any one of them be reſolved into more: complex are thoſe which are 
reſolvable. into divers ſimple ones. A complex intereſting perception 
may accordingly be compoſed either, 1. Of pleafures alone: 2, Of 
pains alone: or, 3. Of a pleaſure or pleaſures, and a pain or pains to- 
gether. What determines a lot of pleaſure, for example, to be re- 
garded as one complex pleaſure, rather than as divers ſimple ones, is 
the nature of the exciting cauſe. Whatever pleaſures are excited all at 
once by the action of the ſame cauſe, are apt to be looked upon as con- 
ſtituting all together but one pleaſure. 
II. 

The ſeveral ſimple pleaſures of which human nature is ſuſceptible, 
ſeem to be as follows: 1. The pleaſures of ſenſe. 2. The pleaſures of 
wealth. 3. The pleaſures of ſkill. 4. The pleaſures of amity. 5. The 
pleaſures of a good name. 6. The pleaſures of power. 7. The plea- 
ſures of piety. 8. The pleaſures of benevolence. 9. The pleaſures of 
malevolence. 10. The pleaſures of memory. 11. The pleaſures of 
the imagination. 12. The pleaſures of expeCtation. 13. The plea- 


o 


III. : 
The ſeveral ſimple pains ſeem to be as follows: 1. The pains of 
privation. 2. The pains of the ſenſes. 3. The pains of awkwardneſs. 
4. The pains of enmity. 5. The pains of an ill name. 6. The pains 


of piety. 7. The pains of benevolence. 8. The pains of malevolence. 
9. The 
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[PLEASURES AND PAINS] their. Kinds. 


9. The pains of the memory. 10. The pains of the imagination. 


| : n : Cray. V. 
11. The pains of expectation”. . . fu, lui b, 2, Punk. Je Is 


1. The pleaſures of ſenſe ſeem to be as follows: 1. The pleaſures of 
the taſte or palate ; including whatever pleaſures. are experienced in 
fatisfying the appetites of hunger and thirſt. 2. 1 he pleaſures of the 
organ of ſmelling. 3. The pleaſures of the touch. 4. The ſimple 
pleaſures of the ear; independent of aſſociation. 5. The ſimple plea- 
ſures of the eye; independent of aſſociation. 6. The pleaſure of the 
7. The pleaſure of health: or, the internal plea- 
ſurable feeling or flow of ſpirits (as it is called) which accompanies 2 
ſtate of full health and vigour ; eſpecially at times of moderate bodily 


exertion. 8. The pleaſures of novelty : or, the pleaſures derived from 


the gratification of the appetite of curioſity, by the application of new 


objects to any of the ſenſes. 
| V. 


2. By the pleaſures of wealth may be meant thoſe pleaſures which a 
man is apt to derive from the conſciouſneſs of poſſeſſing any article or 
articles which ſtand in the liſt of inſtruments of enjoyment or ſecurity, 


and more particularly at the time of his firſt acquiring them; at which 


time the pleaſure may be ſtiled a pleaſure of gain or a pleaſure of 
acquiſition : at other times a pleaſure of poſſeſſion, 5 
3. The pleaſures of ſkill, as exerciſed upon particular objects, are 
thoſe which accompany the application of ſuch particular inſtruments 
of enjoyment to their uſes, as cannot be ſo applied without a greater or 
leſs ſhare of difficulty or exertion b. | 
| M. 4. 
* The catalogue here given, is what ſeemed to be a compleat liſt of the ſeve- 
ral ſimple pleaſures and pains of which human nature is ſuſceptible : inſomuch, 


that if, upon any occaſion whatſoever, a man feels pleaſure or pain, it is either re- 
ferable at once to ſome one or other of theſe kinds, or reſolvable into ſuch as are. It 


might perhaps have been a ſatisfaQtion to the reader, to have ſeen an analytical view of 


the ſubje&, taken upon an exhauſtive plan, for the purpoſe of demonſtrating the cata- 
logue to be what it purports to be, a compleat one. The catalogue is in fact the reſult 
of ſuch an analyſis ; which, however, I thought it better to diſcard at preſent, as being 
of too metaphyfical a caſt, and not ſtrictly within the limits of this deſign. See ch. xiii. 


_{Caſes unmeet] Par. 2. Note. 


For inſtance, the pleaſure of being able to gratify the ſenſe of hearing, by ſing- 
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4. Pleaſures 
of amity. 


5. Pleaſures 
of a good 
name. 


® See ch. iii. 
LSanctions.] 


6. Pleaſures 
of power 0 


7. Pleaſures 
of piety, 


+ See ch. iii. 
LSanctions.] 


[PLEASURES/ AND PAINS} heir Kinds: 


iaHigsmi 2d Jo ming tr M. monoon „ Io mito gr 9 

4. The pleaſures of amity, or ſelf-· recommendation, are the plenſures 
that may accompany the perſuaſion of a man's being in the acquiſition or 
the poſſeſſion of the good- will of ſuch or ſuch aſſignable perſon or per- 
ſons in particular: or, as the phraſe is, of being upon good terms 
with him or them: and as a fruit of it, of his being in a way to have 
the * of their ſpontaneous and gratuitous ſervices. 19 655 18710 
VII. | teak 

5. The wheafarts of a good name are the-pleaſures that accompany 
the petſuaſion of a man's being in the acquiſition or the poſſeſſion of the 
good- will of the world about him; that is, of ſuch members of ſociety 
as he is likely to have concerns with; and as a means of it, either 
their love or their eſteem, or both: and as a fruit of it, of his being 
in the way to have the benefit of their ſpontaneous and gratuitous ſer- 
vices. Theſe may likewiſe be called the pleaſures of good repute, the 
Pee of honour, or the er of the moral ſanction we 

| VIII. | OM; 

6. The pleaſures of power are the pleaſures that accompany the 
perſuaſion of a man's being in a condition to diſpoſe people, by 
means of their hopes and fears, to give him the benefit of their ſer- 
vices: that is, by the hope of ſome ſervice, or by the fear of ſome 
diſſervice, that he may be in the way to render them, 

TX. 

7. The pleaſures of piety are the pleaſures that accompany the belief 
of a man's being in the acquiſition or in poſſeſſion of the good-will or 
favour of the Supreme Being: and as a fruit of it, of his being in a way 
of enjoying pleaſures to be received by God's eſpecial appointment, either 
in this life, or in a life to come. Theſe may alſo be called the pleaſures 
of religion, the pleaſures of a religious diſpoſition, or the pleaſures of 


the religious ſanction . 


ing, or performing upon any muſical inſtrument. The pleaſure thus obtained, is a 
thing ſuperadded to, and perfectly diſtinguiſhable from, that which a man enjoys from 
hearing another perſon perform in the: ſame manner, 


10 X. 8. 


= [PLEASURES AND PAINS] their Kinds. 

8. The pleaſures of benevolence are the pleaſures reſulting from the 
view of any pleaſures ſuppoſed to be poſſeſſed by the beings who may be 
the objects of benevolence; to wit, the ſenſitive beings we are ac- 
quainted with; under which are commonly included, . The Supreme 
Being. 2. Human beings. 3. Other animals. Theſe may alſo be called 
the pleaſures of good-will, the pleaſures of ſympathy, or the pleafures 
of the benevolent or ſocial affections. 

XI. 

9. The pleaſures of malevolence are the pleaſures reſulting from the 

view of any pain ſuppoſed to be ſuffered by the beings who may be- 


3 come the objects of malevolence: to wit, 1. Human beings. 2. Other 
4 animals. Theſe may alſo be ſtiled the pleaſures of ill-will, the plea- 
3 fares of the iraſcible appetite, the pleaſures of antipathy, or the pleaſures 
4 of the malevolent or diſſocial affections. 


XII. 

10. The pleaſures of the memory are the pleaſures which, after 
having enjoyed ſuch and ſuch pleaſures, or even in ſome caſe after 
having ſuffered: ſuch and ſuch pains, a man will now and then expe- 
rience, at recollecting them exactly in the order and in the circum- 
ſtances in which they were actually enjoyed or ſuffered. Theſe deri- 
vative pleaſures may of courſe be diſtinguifhed into as many ſpecies as 
there are of original perceptions, from whence they may be copied: 
They may alſo be ſtiled pleaſures of ſimple recollection. 

| XIII. 

11. The pleaſures of the imagination are the pleaſures which may be- 
derived from the contemplation of any ſuch pleaſures as may happen to 
be ſuggeſted by the memory, but in a different order, and accompanied 
by different groupes of circumſtances. Theſe may accordingly be re- 
ferred to any one of the three cardinal points of time, preſent, paſt, or 
future. It is evident they may admit of as many diſtinctions as thoſe 
of the former claſs. 

— | XIV. 

12. The pleaſures of expectation are the pleaſures that reſult from 
the contemplation of any ſort of pleaſure, referred to time future, and 

Ver ft — F accompanied 
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13. Pleaſures 
depending on 
aſſociation. 


14. Pleaſures 
of relief. 


1. Pains of 
privation. 


Theſe in- 
clude, | 
1. Pains of 


deſire. 


pleaſure of acquiring .it. 


[PLEASURES AND PAINS] their Rindi. 


accompanied with the ſentiment of belief. Theſe alſo may admit of 
the ſame diſtinctions. OY 
KV 5 
13. The pleaſures of aſſociation are the pleaſures which certain objects 


or incidents may happen to afford, not of themſelves, but merely in 


virtue of ſome aſſociation they have contracted in the mind with 
certain objects or incidents which are in themſelves pleaſurable. Such 
is the caſe, for inſtance, with the pleaſure of ſkill, when afforded by 
ſuch a ſet of incidents as compoſe a game of cheſs. This derives its 
pleaſurable quality from its aſſociation partly with the pleaſures of 
ſkill, as exerciſed in the production of incidents pleaſurable of them- 


ſelves: partly from its aſſociation with the pleaſures of power. Such 


is the caſe alſo withithe pleaſure of good luck, when afforded by ſuch 
incidents as compoſe the game of hazard, or any other game of chance, 


when played at for nothing. This derives its pleaſurable quality from 


its aſſociation with one of the pleaſures of wealth; to wit, with the 


XVI. 

14. Farther on we ſhall ſee pains grounded upon pleaſures; in like 
manner may we now ſee pleaſures grounded upon pains. To the catalogue 
of pleaſures may accordingly be added the pleaſures of relief: or, the 


pleaſures which a man experiences when, after he has been enduring a 


pain of any kind for a certain time, it comes to ceaſe, or to abate. 
Theſe may of courſe be diſtinguiſhed into as many ſpecies as there are 
of pains: and may give riſe to ſo many pleaſures of memory, of imagi- 
nation, and of expectation. 

XVII. 

1. Pains of privation are the pains that may reſult from the thought 
of not poſſeſſing in the time preſent any of the ſeveral kinds of plea- 
ſures. Pains of privation may accordingly be reſolved into as many 
kinds as there are of pleaſures to which they may correſpond, and from 
the abſence whereof they may be derived. 

XVIII. | 
There are three ſorts of pains which are only ſo many modifications 


of the ſeveral pains of privation. When the enjoyment of any parti- 
5 | cular 


i 
. 
þ Ta 


 [PLEASURES' AND PAINS} Seit Kinds: 1 


cular pleaſure happens to be particularly deſired, but Welker we r = INTRO: | 
pectation approaching to aſſurance, the pain of privation which there- 
upon reſults takes a particular name, and is. called the pain of defire, or 


of unſatisfied deſire. 


XIX. 

Where the enjoyment happens to have been looked for with 4 de- 9 
gree of expectation approaching to aſſurance, and that expectation is ment. 
made ſuddenly to ceaſe, it is called a pain of diſappointment. 

XX. | 

A pain of privation takes the name of a pain of regret in two caſes: z. Paine of 
1. Where it is grounded on the memory of a pleaſure, which having TS 
been once enjoyed, appears not likely to be enjoyed again: 2. Where 
it is grounded on-the idea of a pleaſure, which was never actually en-- 

Joyed, nor perhaps ſo much as expected, but which might have been 

enjoyed (it is ſuppoſed) had ſuch or ſuch a contingency. happened, 

which, in fact, did not happen. | 
1 

2. The ſeveral pains of the ſenſes. ſeem to be as follows: 1. The pains 2, Pains of 
of hunger and thirſt: or the diſagreeable ſenſations produced by the the ſenſes. 


want of ſuitable ſubſtances which need at times to be applied to the 


alimentary canal. 2. The-pains of. the taſte : or the diſagreeable ſen- 
ſations produced by the application of various ſubſtances to the palate, 
and other ſuperior parts of the. ſame canal. 3. The pains of the or- 
gan of {mel}: or the diſagreeable ſenſations produced by the effluvia. 
of various ſubſtances when applied to that organ. 4. The pains of the 
touch: or the diſagreeable ſenſations. produced by the application of 
various ſubſtances to the ſkin, 5. The ſimple pains of the hearing: 
or the diſagreeable ſenſations: excited in the organ of that ſenſe by 
various kinds of ſounds: independently (as before) of aſſociation. 
6. The ſimple pains of the ſight: or the diſagreeable ſenſations, if 
any ſuch there be, that may be excited in the organ of that ſenſe by 
viſible images, independent of the principle of affociation. 7. The 


© The pl | ſeems. ive pai d to 
85 pleaſure of the venereal ſenſe ſeems to have no poſitive pain to correſpond to No poſitive pains - 
it : 1t has only a pain of privation, or pain of the mental claſs, the pain of unſatisfied ance, — to 
: : — : t ? . 
deſire. If any poſitive pain of body reſult from the want of ſuch 1ndulgence, it be- the 3 ba 


longs to the head of pains of diſeaſe, ſenſe. 
2 pains 


3 
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[PLEASURES' AND 'PAINS] Bt, Kinds. 
pains reſulting from exceſſive heat or cold, unleſs theſe be referable to 
the touch. 8. The pains of diſeaſe: or the acute and uneaſy ſenſations 


reſulting from the ſeveral diſeaſes and indiſpoſitions to which human 
nature is liable. 9. The pain of exertion, whether. bodily or mental: 


or the uneaſy ſenſation which is apt to accompany any intenſe effort, 


whether of mind or body. 
XXII. 


3. The pains of awkwardneſs are the pains which ſometimes re- 


ſult from the unſucceſsful endeavour to apply any particular inſtru- 
ments of enjoyment or ſecurity to their uſes, or from the — a 
man experiences in applying them *. 

XXIII. 

4. The pains of enmity are the pains that may accompany the per- 
ſuaſion of a man's being obnoxious to the ill-will of ſuch or ſuch an 
aſſignable perſon or perſons in particular : or, as the phraſe 1s, of be- 
ing upon ill terms with him or them: and, in conſequence, of being 
obnoxious to certain pains of ſome ſort or other, of which he may be 
the caule. 

XXIV. 

5. The pains of an ill-name, are the pains that accompany the per- 
ſuaſion of a man's being obnoxious, or in a way to be obnoxious to 
the ill-will of the world about him. Theſe may likewiſe be called the 


4 The pleaſures of novelty have no poſitive pains correſponding to them. The pain 
which a man experiences when he is in the condition of not knowing what to do with 
himſelf, that pain, which in French is expreſſed by a ſingle word ennui, is a pain of 
privation : a pain reſulting from the abſence, not only of all the pleaſures of novelty, 
but of all kinds of pleafare whatſoever, | 

The pleaſures of wealth have alſo no poſitive pains correſponding to them : the only 


pains oppoſed to them are pains of privation, If any poſitive pains reſult from the 
want of wealth, they are referable to ſome other claſs of poſitive pains ; principally 


to thoſe of the ſenſes. From the want of food, for inſtance, reſult the pains of hun- 
ger; from the want of cloathing, the pains of cold; and ſo forth. 

e It may be a queſtion, perhaps, whether this be a poſitive pain of itſelf, or whether 
it be nothing more than a pain of privation, reſulting from the conſciouſneſs of a want 


of ſkill. It is, however, but a queſtion of words, nor does it matter which way it be 
determined. 


pains 
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[PLEASURES AND PAINS] heir. Kinds. 


pains of ill-repute, the pains of diſhonour, or the pains of the moral 
ſanction “. | | 
"RXV. 

6. © The pains of piety are the pains that accompany the belief of 
a man's being obnoxious to the diſpleaſure of the Supreme Being: and 
in conſequence to certain pains to be inflicted by his eſpecial appoint- 
ment, either in this life or in a life to come. Theſe may alſo be called 
the pains of religion ; the pains of a religious diſpoſition ; or the pains 
of the religious ſanction. When the belief is looked upon as well- 
grounded, theſe pains are commonly called religious terrors ; when 
looked upon as ill-grounded, ſuperſtitious terrors * 

XXVI. 5 

7. The pains of benevolence are: the pains reſulting from the view 
of any pains ſuppoſed to be endured by other beings. Theſe may alſo 
be called the pains of good-will, of ſympathy, or the pains of the 
benevolent or ſocial affections. 

XXVII. 

8. The pains of malevolence are the pains reſulting from the view 
of any pleaſures ſuppoſed to be enjoyed by any beings who happen 
to be the objects of a man's diſpleaſure. Theſe may alſo be ſtiled the 


In as far as a man's fellow- creatures are ſuppoſed to be determined by any event 
not to regard him with any degree of eſteem or good will, or to regard him with a 
leſs degree of eſteem or good will than they would otherwiſe ; not to do him any ſorts of 
good offices, or not to do' him ſo many good offices as they would otherwiſe ; the pain 
reſulting from ſuch conſideration may be reckoned a pain of privation : as far as they 
are ſuppoſed to regard him with ſuch a degree of averſion or diſeſteem as to be diſpoſed 
to do him poſitive 2% offices, it may be reckoned a poſitive pain. The pain of priva- 
tion, and the poſitive pain, in this caſe run one into another indiſtinguiſhably. 


There ſeem to be no poſitive pains to correſpond to the pleaſures of power. The 


pains that a man may feel from the want or the loſs of power, in as far as power is 


diſtinguiſhed from all other ſources of pleaſure, ſeem to be nothing more than pains of 
privation, 


The poſitive pains of piety, and the pains of privation, oppoſed to the pleaſures 
of piety, run one into another in the ſame manner as the poſitive pains of enmity, or 
of an ill name, do with reſpect to the pains of privation, oppoſed to the pleaſures of 
amity, and thoſe of a good name, If what is apprehended at the hands of God is 
barely the not receiving pleaſure, the pain is of the privative claſs : if, moreover, 
actual pain be apprehended, it is of the claſs of poſitive pains, 
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pains of ill-will, of antipathy, or the pains of the malevolent or diſ- 


ſocial affections, | 
XXVIII. 


9. The pains of the memory may be grounded on every one of the 
above kinds, as well of pains of privation as of poſitive pains. Theſe 
correſpond exactly to the pleaſures of the memory. 

XXIX. 

10. The pains of the imagination may alſo be grounded on any one 
of the above kinds, as well of pains of privation as of poſitive pains: 
in other reſpects they correſpond exactly to the pleaſures of the imagi- 


nation. 5 
XXX. 


11. The pains of expectation may be grounded on each one of the 
above kinds, as well of pains of privation as of poſitive pains.. Theſe 
may be alſo termed pains of apprehenſion. 

© + * Bd 
12. The pains of. aſſociation correſpond exactly to. the pleaſures. of 


XXXII. 

Of the above liſt there are certain pleaſures and pains which ſuppoſe- 
the exiſtence of ſome pleaſure or-pain of ſome other perſon, to which 
the pleaſure or pain of the perſon in queſtion has regard: ſuch pleaſures. 
and pains may be termed extra-regarding. Others do not ſuppoſe any. 
ſuch thing: theſe may be termed ſelfregarding. The only pleaſures 
and pains of the extra-regarding claſs are thoſe of benevolence, and 
thoſe of malevolence: all the reſt are ſelf-regarding i. 

XXXIII. 

Of all theſe ſeveral ſorts of pleaſures and pains, there is ſcarce any one 
which is not liable, on more accounts than one, to come under the conſi- 
deration of the law. Is an offence committed ? it is the tendency which 
it has to deſtroy, in ſuch or ſuch perſons, ſome of theſe pleaſures, or to 
produce ſome of theſe pains, that conſtitutes the miſchief of it, and the 


i By this means the pleaſures and pains of amity may be the more clearly diſtinguiſhed 
from thoſe of benevolence : and on the other hand, thoſe of enmity from thoſe of 
malevolence. The pleaſures and pains of amity and enmity are of the ſelf-regarding 


caſt : thoſe of benevolence and malevolence of the extra-regarding. | 
ground 


[PLEASURES AND PAINS] their Kimas. 


ground for puniſhing it. It is the proſpect of ſome of theſe oleafures, 


or of ſecurity from ſome of theſe pains, that conſtitutes the motive or 
temptation, it is the attainment of them that conſtitutes the profit of 


the offence. Is the offender to be puniſhed ?. It can be only by the pro- 
duction of one or more of theſe pains, that the puniſhment can be in- 


flicted k. 


* It would be a matter not only of curioſity, but of ſome uſe, to exhibit a catalogue 
of the ſeveral complex pleaſures and pains, analyzing them at the ſame time into the 
ſeveral ſimple ones, of which they are reſpectively compoſed. But ſuch a diſquiſition 
would take up too much room to be admitted here. A ſhort ſpecimen, however, for the 
purpoſe of illuſtration, can hardly be diſpenſed with. 

The pleaſures taken in at the eye and ear are generally very complex. The plea- 
ſures of a country ſcene, for inſtance, conſiſt commonly, among others, of the follow- 
ing pleaſures : 


I. Pleaſures of the ſenſes, 
1. The ſimple pleaſures of fight, excited by the perception of agreeable colours and 


figures, green fields, waving foliage, gliſtening water, and the like. 


2. The ſimple pleaſures of the ear, excited by the perceptions of the chirping of 


birds, the murmuring of waters, the ruſtling of the wind among the trees, 

3. The pleaſures of the ſmell, excited by the perceptions of the fragrance of flowers, 
of new-mown hay, or other vegetable ſubſtances, in the firſt ſtages of fermentation. 

4. The agreeable inward ſenſation, produced by a briſk circulation of the blood, 
and the yentilation of it in the lungs by a pure air, ſuch as that in the country free 
quently is in compariſon of that which is breathed in towns. 

IT. Pleaſures of the imagination produced by aſſociation. 
. The idea of the plenty, reſulting from the poſſeſſion of the objects that are in 


4 and of the happineſs ariſing from it. 
2. The idea of the innocence and happineſs of the birds, ſheep, cattle, dogs, and 


other gentle or domeſtic animals. | 

3. The idea of the conſtant flow of health, ſuppoſed to be enjoyed by all theſe crea- 
tures : a notion which is apt to reſult from the occaſional flow of health enjoyed by the 
ſuppoſed ſpectator. | 

4. The idea of gratitude, excited by the contemplation of the all-powerful and 
beneficent Being, who is looked up to as the author of theſe bleſſings. 

Theſe four laſt are all of them, in ſome meaſure at leaſt, pleaſures of ſympathy. 

The depriving a man of this groupe of pleaſures is one of the evils apt to reſult from 
impriſonment ; whether produced by illegal violence, or in the way of puniſhment, by 
appointment of the laws, 
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CHAP. VI. 


2 
AIN and pleaſure are produced in men's minds by the action of 
certain cauſes. But the quantity of pleaſure and pain runs not 
uniformly in proportion to the cauſe; in other words, to the quantity 
of force exerted by ſuch cauſe. The truth of this obſervation reſts not 
upon any metaphyſical nicety in the import given to the terms cauſe, 
quantity, and force: it will be equally true in whatſoever manner ſuch 


force be meaſured. 


IT. 

The diſpoſition which any one has to feel ſuch or ſuch a quantity of 
pleaſure or pain, upon the application of a cauſe of given force, is what 
we term the degree or quanium of his ſenſibility. This may be either 
general, referring to the ſum of the cauſes that act upon him during a. 
given period: or particular, referring to the action of any one parti- 
cular cauſe, or ſort of cauſe. 


III. 
But in the ſame mind ſuch and ſuch cauſes of pain or pleaſure will. 


produce more pain or pleaſure than ſuch or ſuch other cauſes of pain or 


pleaſure: and this proportion will in different minds be different. The 
diſpoſition which any one has to have the proportion in which he is 
affected by two ſuch cauſes, different from that in which another man 
is affected by the ſame two cauſes, may be termed the quality or bias 
of his ſenſibility. One man, for inſtance, may be moſt affected by the 
pleaſures of the taſte; another by thoſe of the ear. So alſo, if there be 
a difference in the nature or proportion of two pains or pleaſures which 
they reſpectively experience from the ſame cauſe: a caſe not ſo frequent 
as the former. From the ſame injury, for inſtance, one man may feel 
the ſame quantity of grief and reſentment together as another man: 
but one of them ſhall feel a greater ſhare of grief than of reſentment : 


the other, a greater ſhare of reſentment than of grief, 
IV. Any 


Of Circumſtances influencing [SEN SI BILIT V. 
IV. 


Any incident which ſerves as a cauſe, either of pleaſure or of pain, 


may be termed an exciting cauſe: if of pleaſure, a pleaſurable cauſe: 
if of pain, a painful, afflictive, or dolorific cauſe *. . 
| V. 

Now the quantity of pleaſure, or of pain, which a man is liable to 
experience upon the application of an exciting Cauſe, ſince they will 
not depend altogether upon that cauſe, will depend in ſome meaſure 
upon ſome other circumſtance or circumſtances : theſe circumſtances, 
whatſoever they be, may be termed circumſtances influencing ſemſibility ®. 

| VI. 


Theſe circumſtances will apply differently to different exciting 


cauſes; inſomuch that to a certain exciting cauſe, a certain circum- 
ſtance ſhall not apply at all, which ſhall apply with great force to 
another exciting cauſe. But without entering for the preſent into theſe 
diſtinctions, it may be of uſe to ſum up all the circumſtances which 
can be found to influence the effect of any exciting cauſe. Theſe, as 
on a former occaſion, it may be as well firſt to ſum up together in the 
conciſeſt manner poſſible, and afterwards to allot a few words to the 
ſeparate explanation of each article. They ſeem to be as follows : 
1. Health. 2. Strength. 3. Hardineſs. 4. Bodily imperfection. 
5. Quantity and quality of knowledge. 6. Strength of intellectual 
powers. 7. Firmneſs of mind. 8. Steadineſs of mind. 9. Bent of 


2 The exciting cauſe, the pleaſure or pain produced by it, and the intention pro- 
duced by ſuch pleaſure or pain in the character of a motive, are objects ſo intimately 
connected, that, in what follows, 1 fear I have not, on every occaſion, been able to 
keep them ſufficiently diſtinct. I thought it neceſſary to give the reader this warning; 
after which, ſhould there be found any ſuch miſtakes, it is to be hoped they will not 
be productive of much confuſion. 


b Thus, in phyſical bodies, the momentum of a ball put in motion by impulſe, will 
be influenced by the circumſtance of gravity : being in ſome directions encreaſed, in 


others diminiſhed by it. So in a ſhip, put in motion by the wind, the momentum - 


and direction will be influenced not only by the attraction of gravity, but by the mo- 
tion and reſiſtance of the water, and ſeveral other circumſtances, 
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INTROD. inclination, 10. Moral ſenſibility. 11. Moral biaſes. 12. Religious 


Sur. VI. fenfibility. 13. Religious biaſes. 14. Sympathetic fenſibility. 15. 
x as _ _ Sympathetic biaſes. 16. Antipathetic ſenſibility, 17. Antipathetic 
the ney OS". TY; Inſanity. 19. Habitual occupations. 20. Pecuniary cir- 
Tue 4 cumſtances. 21. Connections in the way of ſympathy. 22. Connec- 
47. . _ ue tions in the way of antipathy. 23. Radical frame of body. 24. Ra- 
5 * ; = dical frame of mind. 25. Sex. 26. Age. 27. Rank. 28. Educa- 
WV. - POE EO tion, 29. Climate. 30. Lineage. 31. Government. 32. Religious 
| profeſſion ©. 
Extent and © An analytical view of all theſe circumſtances will be given at the concluſion of the | 


Gabe? of this chapter: to which place it was neceſſary to refer it, as it could not well have been un- 
derſtood, till ſome of them had been previouſly explained, 

To ſearch out the vaſt variety of exciting or moderating cauſes, by which the de- 
gree or bias of a man's ſenſibility may be influenced, to define the boundaries of 
each, to extricate them from the entanglements in which they are involved, to lay the 
effect of each article diſtinctly before the reader's eye, is, perhaps, if not abſolutely 
the moſt difficult taſk, at leaſt one of the moſt difficult taſks, within the compaſs of 
moral phyſiology. Diſquiſitions on this head can never be compleatly ſatisfactory 
without examples. To provide a ſufficient collection of ſuch examples, would be a work. 
of great labour as well as nicety : hiſtory and biography would need to be ranſacked : a 
vaſt courſe of reading would need to be travelled through on purpoſe. By ſuch a proceſs 
the preſent work would doubtleſs have been rendered more amuſing ;. but in point of 
bulk, ſo enormous, that this ſingle chapter would have been ſwelled into a conſiderable 
volume. Feigned caſes, although they may upon occaſion ſerve to render the general 
matter tolerably intelligible, can never be ſufficient to render it palatable, On this 
therefore, as on ſo many other occaſions, I muſt confine myſelf to dry and general in- 
ſtruction : diſcarding illuſtration, although ſenſible that without it inſtruction cannot: 
manifeſt half its efficacy. The ſubject, however, is ſo difficult, and ſo new, that I 
ſhall think I have not ill ſucceeded, if, without pretending to exhauſt it, I ſhall have 
been able to mark out the principal points of view, and to put the matter in ſuch a me-- 
thod as may facilitate the reſearches of happier enquirers. 

The great difficulty lies in the nature of the words; which are not, like pain and plea- 
ſure, names of homogeneous real entities, but names of various fictitious entities, for 
which no common genus is to be found: and which therefore, without a vaſt and 
roundabout chain of inveſtigation, can never be brought under any exhauſtive plan of a 

arrangement, but muſt be picked up here and there as they happen to occur, : 
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| VII, | 

1. Health is the abſence of diſeaſe, and conſequently of all thoſe 
kinds of pain which are among the ſymptoms of diſeaſe. A man may 
be ſaid to be in a ſtate of health, when he is not conſcious of any 
uneaſy ſenſations, the primary ſeat of which can be perceived to be 
any where in his body *. In point of general ſenſibility, a man ho is 
under the preſſure of any bodily indiſpoſition, or, as the phraſe is, is in 
an ill ſtate of health, is leſs ſenſible to the influence of any pleaſure- 
able cauſe, and more ſo to that of any afflictive one, than if he were 
well. 

VIII. 

2. The circumſtance of ſtrength, though in point of - cauſality 
cloſely connected with that of health, is perfectly diſtinguiſhable from 
it. The ſame man will indeed generally be ſtronger in a good ſtate 


of health than in a bad one. But one man, even in a bad ſtate of 


health, may be ſtronger than another even in a good one. Weakneſs is 
a common concomitant of diſeaſe: but in conſequence of his radical 
frame of body, a man may be weak. all his life long, without expe- 


riencing any diſeaſe. Health, as we have obſerved, is principally a 


negative circumſtance: ſtrength a poſitive one. The degree of a man's 
ſtrength can be meaſured with tolerable accuracy. 
IX. 


3. Hardineſs is a circumſtance which, though cloſely connected with 


that of ſtrength, is diſtinguiſhable from it. Hardineſs is the abſence 
of irritability. Irritability reſpects either pain, reſulting from the action 


of mechanical cauſes; or diſeaſe, reſulting from the action of cauſes 
purely 


© Tt may be thought, that in a certain degree of health, this negative account of the 
matter hardly comes up to the caſe. In a certain degree of health, there is often ſuch 


a kind of feeling diffuſed over the whole frame, ſuch a comfortable feel, or flow of 


ſpirits, as it is called, as may with propriety come under the head of poſitive pleaſure. 
But without experiencing any ſuch pleaſurable feeling, if a man experience no pain- 
ful one, he may be well enough ſaid to be in health. 


»The moſt accurate meaſure that can be given of a man's ſtrength, ſeems to be 
that which 1s taken from the weight or number of pounds and ounces he can lift with 
his hands in a given attitude, This indeed relates immediately only to his arms: but 
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purely phyſiological. Irritability, in the former ſenſe, is the diſpoſition 
to undetgo a greater or leſs degree of pain upon the application of a 
mechanical cauſe; ſuch as are moſt of thoſe applications by which 
ſimple afflictive puniſhments are inflicted, as whipping, beating, and 


the like. In the latter ſenſe, it is the diſpoſition to contract diſeaſe 


with greater or leſs facility, upon the application of any inſtrument 
acting on the body by its phyſiological properties; as in the caſe of 
fevers, or of colds, or other inflammatory diſeaſes, produced by the 
application of damp air: or to experience immediate uneaſineſs, as in 
the caſe of relaxation or chillineſs produced by an over or under pro- 
portion of the matter of heat. 

Hardineſs, even in the ſenſe in which it is oppoſed to the action of 
mechanical cauſes, is diſtinguiſhable from ſtrength. The external in- 
dications of ſtrength are the abundance and firmneſs of the muſcular 
fibres: thoſe of hardineſs, in this ſenſe, are the firmneſs of the muſcular 
fibres, and the calloſity of the ſkin. Strength is more peculiarly the 
gift of nature: hardineſs, of education. Of two perſons who have had, 
the one the education of a gentleman, the other, that of a common 
ſailor, the firſt may be the ſtronger, at the ſame time that the other 
is the hardier. 
N X. 

4. By bodily imperfection may be underſtood that condition which 
a perſon is in, who either ſtands diſtinguiſned by any remarkable de- 
formity, or wants any of thoſe parts or faculties, which the ordinary 
run of perſons of the ſame ſex and age are furniſhed with: who, for 


theſe are the organs of ſtrength which are moſt employed; of which the ſtrength cor- 
reſponds with moſt exactneſs to the general ſtate of the body with regard to ſtrength ; 
and in which the quantum of ſtrength is eaſieſt meaſured. Strength may accordingly - 
be diſtinguiſhed into general and particular. 
Weakneſs is a negative term, and imports the abſence of rength. It is, beſides, a 
relative term, and accordingly imports the abſence of ſuch a quantity of ſtrength as 
makes the ſhare, poſſefled by the perſon in queſtion, leſs' than that of ſome perſon he 
is compared to, Weakneſs, when it is at ſuch a degree as to make it painful for a 
man to perform the motions neceſſary to the going through the ordinary functions of 
life, ſuch as to get up, to walk, to dreſs one's ſelf, and ſo forth, brings the circum- 
ſtance of health into queſtion, and puts a man into that ſort of condition in which he is 


ſaid to be in ill health, 
inſtance, 
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inſtance, has a hare-lip, is deaf, or has loſt a hand. This circumſtance, INTROD. 
like that of ill-health, tends in general to diminiſh more or leſs the 9 


effect of any pleaſurable circumſtance, and to encreaſe that of any 


afflictive one. The effect of this circumſtance, however, admits of 


great variety: inaſmuch as there are a great variety of ways in which 


2 man may ſuffer in his perſonal appearance, and in his bodily organs 

and faculties: all which differences will be taken notice of in their 
r places 1 5 

proper p 9 

5. So much for circumſtances belonging to the condition of the body: N 
we come now to thoſe which concern the condition of the mind: the of +: 
uſe of mentioning theſe will be ſeen hereafter. In the firſt place may be ledge. 
reckoned the quantity and quality of the knowledge the perſon in queſ- 
tion happens to poſleſs : that is, of the ideas which he has actually in 
ſtore, ready upon occaſion to call to mind: meaning fuch ideas as are 
in ſome way or other of an intereſting nature: that is, of a nature in 
ſome way or other to influence his happineſs, or that of other men. 

When theſe ideas are many, and of importance, a man is ſaid to be a 
man of knowledge; when few, or not of importance, ignarant. 
XII. 

6. By ſtrength of intellectual powers may be underſtood the degree of 6. Strength 

facility which a man experiences in his endeavours.to call to mind as 2 
well ſuch ideas as have been already aggregated. to his ſtock of know- 
ledge, as any others, which, upon any occaſion that may happen, he 
may conceive a deſire to place there. It ſeems to be on ſome ſuch oc- 
caſion as this that the words parts and talents are commonly employed. 
To this head may be referred the ſeveral qualities. of readineſs of ap- 
prehenſion, accuracy and tenacity of memory, ſtrength of attention, 
clearneſs of. diſcernment, .amplitude of comprehenſion, vividity and ra- 
pidity of imagination. Strength of intellectual powers, in general, ſeems 
to correſpond pretty exactly to general ſtrength of body: as. any of 
theſe qualities in particular does to particular ſtrength. 


XIII. 


7. Firmneſs of mind on the one hand, and irritability on the other, re- 8 AN 
| OI mind. 


* dee B. I, Tit, [Irrep. corp. Injuries] 
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gard the proportion between the degrees of efficacy with which a man 
is acted upon by an exciting cauſe, of which the value lies chiefly in 
magnitude, and one of which the value lies chiefly in propinquity “. 
A man may be ſaid to be of a firm mind, when ſmall pleaſures or pains, 
which are preſent or near, do not affe& him, in a greater proportion to 
their value, than greater pleaſures or pains, which are uncertain or re- 
mote f: of an irritable mind, when the contrary is the caſe. 
ay | 
8. Steadineſs regards the tune during which a given exciting cauſe of 
a given value continues to affect a man in nearly the ſame manner and 


degree as at firſt, no aſſignable external event or change of circumſtances 
1ntervening to make an alteration in its force *. 


XV. 
9. By the bent of a man's inclinations may be underſtood the propen- 
ſity he has to expect pleaſure or pain from certain objects, rather than 


from others. A man's inclinations may be ſaid to have ſuch or ſuch a 


bent, when, amongſt the ſeveral ſorts of objects which afford pleaſure 
in ſome degree to all men, he is apt te expect more pleaſure from one 


particular fort, than from another particular ſort, or more from any 


given particular ſort, than another man would expect from that ſort ; 
or when, amongſt the ſeveral forts of objects, which to one man af- 
ford pleaſure, whilſt to another they afford none, he is apt to expect, 
or not to expect, pleaſure from an object of ſuch or ſuch a ſort: fo alſo 
with regard to pains. This circumſtance, though intimately connected 
with that of the bias of a man's ſenſibility, is not undiſtinguiſhable 


f When, for inſtance, having been determined, by the proſpet of ſome incon- 
venience, not to diſcloſe a fact, although he ſhould be put to the rack, he perſeveres 
in ſuch reſolution after the rack is brought into his preſence, and even applied to him. 


5 The facility with which children grow tired of their play-things, and throw them 
away, is an inſtance of unſteadineſs: the perſeverance with which a merchant applies 
himſelf to his traffic, or an author to his book, may be taken for an inſtance of the 
contrary, It is difficult to judge of the quantity of pleaſure or pain in theſe caſes, but 
from the effects which it produces in the character of a motive: and even then it is 
difficult to pronounce, whether the change of conduct happens by the extinction of the 
old pleaſure or pain, or by the intervention of a new one, 


* See ch. iv. [Value.] 
3 from 
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from it. The quantity of pleaſure or pain, which on any given occa- INTRO D. 
fion a man may experience from an application of any ſort, may be 13 


724 * 


greatly influenced by the expectations he has been uſed to entertain of 
pleaſure or pain from that quarter; but it will not be abſolutely deter- 
mined by them: for pleaſure or pain may come upon him from a 
quarter from which he was not accuſtomed to expect it. 
5 N . 
4 1o. The circumſtances of moral, religious, ſympathetic, and antipathetic 3 | 
ſenſibility, when cloſely conſidered, will appear to be included in ſome 35 
ſort under that of bent of inclination. On account of their particular 
importance they may, however, be worth mentioning apart. A man's 
moral ſenſibility may be ſaid to be ſtrong, when the pains and pleaſures of 
the moral ſan&tion * ſhew greater in his eyes, in compariſon with other 
- pleaſures. and pains (and conſequently exert a ſtronger influence) than 
in the eyes of the perſons he is compared with; in other words, when 
he is acted on with more than ordinary efficacy by the ſenſe of honour: 
it may be ſaid to be weak, when the contrary is the caſe. 
XVII. 
11. Moral ſenſibility ſeems to regard the average effect or influence of 11. Moral 
the pains and pleaſures of the moral ſanction, upon all forts of occaſions biaſes. 
to which it is applicable, or happens to be applied. It regards the average 
force or quantity of the impulſes the mind receives from that ſource 
during a given period. Moral bias regards the particular acts on which, 
upon ſo many particular occaſions, the force of that ſanction is looked 
upon as attaching. It regards the quality or direction of thoſe im- 
pulſes. It admits of as many varieties, therefore, as there are dictates 
which the moral ſanction may be conceived to iſſue forth. A man may 
be ſaid to have ſuch or ſuch a moral bias, or to have a moral bias in 
favour of ſuch or ſuch an action, when he looks upon it as being of 
the number of thoſe of which the performance is dictated by the moral 


ſanction. 
XVIII. 
12. What has been ſaid with regard to moral ſenſibility, may be 12. Religious 
applied, mutatis mutandis, to religious. ſenſibility. 


bs Cee ch. v. [Pleaſures and Pains 
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13. What has been ſaid with regard to moral biaſes, may alſo be 
applied, mutatis mutandis, to religious biaſes. | 
XX. | 

14. By ſympathetic ſenſibility is to be underſtood the propenſity that a 
man has to derive pleaſure from the happineſs, and pain from the-unhap- 
pineſs, of other ſenſitive beings. It is the ſtronger, the greater the 


ratio of the pleaſure or pain he feels on their account is to that of the 


pleaſure or pain which (according to what appears to him) they feel for 
themſelves. | 
XXI. Cs 
15. Sympathetic bias regards the deſcription of the parties who are 
the objects of a man's ſympathy : and of the acts or other circumſtances 
of or belonging to thoſe perſons, by which the ſympathy is. excited. 
Theſe parties may be, 1. Certain individuals. 2. Any ſubordinate 
claſs of individuals. 3. The whole nation. 4. Human kind in gene- 
ral. 5. The whole ſenſitive creation. According as theſe objects of 
ſympathy are more numerous, the affe#ion, by which the man is biaſed, 
may be ſaid to be the more enlarged. 
XXII. 
16, 17. Antipathetic ſenſibility and antipathetic biaſes are juſt the 


reverſe of ſympathetic ſenſibility and ſympathetic biaſes. By antipa- 


thetic ſenſibility is to be underſtood the propenſity that a man has to 
derive pain from the happineſs, and pleaſure from the unhappineſs, of 
other ſenſitive beings. 

XXIII. 

18. The circumſtance of inſanity of mind correſponds to that of 
bodily imperfection. It admits, however, of much leſs variety, inaſ- 
much as the ſoul is (for aught we can perceive) one indiviſible thing, 
not diſtinguiſhable, like the body, into parts. What leſſer degrees of 
imperfection the mind may be ſuſceptible of, ſeem to be comprizable 
under the already- mentioned heads of ignorance, weakneſs of mind, irri- 
tability, or unſteadineſs ; or under ſuch others as are reducible to them. 
Thoſe which are here in view are thoſe extraordinary ſpecies and degrees 


of mental imperfection, which, wherever they take place, are as con- 
ſpicuous 
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ſpicuous and as unqueſtionable as lameneſs or blindneſs in the body: 
operating partly, it ſhould ſeem, by inducing an extraordinary degree 
of the imperfections above mentioned, partly by giving an extraordinary 
and prepoſterous bent to the inclinations. 

| XXIV. 

19. Under the head of a man's habitual occupations, are to be 
underſtood, on this occaſion, - as well thoſe which he purſues for 
the ſake of profit, as thoſe which he purſues for the ſake of pre- 
ſent pleaſure. The conſideration of the profit itſelf belongs to the 
head of a man's pecuniary circumſtances. It is evident, that if by any 
means a puniſhment, or any other exciting cauſe, has the effect of 
putting it out of his power to continue in the purſuit of any ſuch oc- 
cupation, it muſt on that account be ſo much the more diſtreſſing. 
A man's habitual occupations, though intimately connected in point of 
cauſality with the bent of his inclinations, are not to be looked upon 
a8 preciſely the ſame circumſtance. An amuſement, or channel of 
profit, may be the object of a man's inclinations, which has never been 


the ſubje& of his habitual occupations : for it may be, that though he 


wiſhed to betake himſelf to it, he never did, it not being in his 
power: a circumſtance which may make a good deal of difference in 


the effect of any incident by which he happens to be debarred 


from it. 
XXV. 

20. Under the head of pecuniary circumſtances, I mean to bring to 
view the proportion which a man's means bear to his wants: the ſum 
total of his means of every kind, to the ſum total of his wants of 
every kind. A man's means depend upon three circumſtances: 1. His 
property. 2. The profit of his labour. 3. His connections in the way 
of ſupport. His wants ſeem to depend upon four circumſtances. 
1. His habits of expence. 2. His connections in the way of burthen. 
3. Any preſent caſual demand he may have. 4. The ftrength of his 
expectation. By a man's property is to be underſtood, whatever he 
has in ſtore independent of his labour. By the profit of his labour is 
to be underſtood the growing profit. As to labour, it may be either 
of the body principally, or of the mind principally, or of both in- 
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differently: nor does it matter in what manner, nor on what ſubject, it 
be applied, ſo it produce a profit. By a man's connections in the way 
of ſupport, are to be underſtood the pecuniary aſſiſtances, of whatever 
kind, which he is in a way of receiving from any perſons who, on 
whatever account, and in whatever proportion, he has reaſon to expect 
ſhould contribute gratis to his. maintenance : ſuch as his parents, pa- 

trons, and relations. It ſeems manifeſt, that a man can have no other 
means than theſe. What he uſes, he muſt have either of his own, or 
from other people: if from other people, either gratis or for a price, 
As to habits of expence, it is well known, that a man's deſires are 
governed in a great degree by his habits. Many are the caſes in which 


deſire (and conſequently the pain of privation connected with it“) would 


not even ſubſiſt at all, but for previous enjoyment. By a man's con- 
nections in the way of burthen, are to be underſtood whatever expence 
he has reaſon to look upon himſelf as bound to be at in the ſupport of 
thoſe who by law, or the cuſtoms of the world, are warranted in look 
ing up to him for aſſiſtance; ſuch as children, poor relations, ſu- 
perannuated ſervants, and any other dependents whatſoever. As to 
preſent caſual demand, it is manifeſt, that there are occaſions on which 
a given ſum will be worth infinitely more to a man than the ſame ſum 
would at another time : where, for example, in a caſe of extremity, 
a man ſtands in need of extraordinary medical aſſiſtance: or wants 
money to carry on a law-ſuit, on which his all depends : or has got a 
livelihood waiting for him in a diſtant country, and wants money for 
the charges of conveyance. In ſuch caſes, any piece of good or ill for- 
tune, in the pecuniary way, might have a very different effect from 
what it would have at any other time. With regard to ſtrength of 
expectation ; when one man expects to gain or to keep a thing which 
another does not, it is plain the circumſtance of not having it will 
affect the former very differently from the latter; who, indeed, com- 
monly will not be affected by it at all. 
XXVI. 
21, Under the head of a man's connections in the way of ſympathy, I 


* See ch. v. [Pleaſures and Pains, ] 
} | . would 
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would bring to view the number and deſcription of the perſons in whoſe 


welfare he takes ſuch a concern, as that the idea of their happineſs — 


ſnould be productive of pleaſure, and that of their unhappineſs of 
pain to him: for inſtance, a man's wife, his children, his parents, his 


near relations, and intimate friends. This claſs of perſons, it 1s ob- 


vious, will for the moſt part include the two claſſes by which his pe- 
cuniary circumſtances are affected: thoſe, to wit, from whoſe means he 
may expect ſupport, and thoſe whoſe wants operate on him as a bur- 
then. But it is obvious, that beſides theſe, it may very well include 
others, with whom he has no ſuch pecuniary connection: and even 


with regard to theſe, it is evident that the pecuniary dependence, and 


the union of affections, are circumſtances perfectly diſtinguiſhable. 
Accordingly, the connections here in queſtion, independently of any 
influence they may have on a man's pecuniary circumſtances, have an 
influence on the effect of any exciting caufes whatfoever. The tendency 
of them is to increaſe a man's general ſenſibility ; to increaſe, on the 
one hand, the pleaſure produced by all pleaſurable cauſes; on the 
other, the pain produced by all affliftive ones. When any pleaſurable 
incident happens to a man, he naturally, in the firſt moment, thinks 
of the pleaſure it will afford immediately to himſelf : preſently after- 
wards, however (except in a few caſes, which it is not worth while 
here to inſiſt on) he begins to think of the pleaſure which his friends 
will feel upon their coming to know of it: and this ſecondary pleaſure 
is commonly no mean addition to the primary one. Firſt comes the 
ſelf-regarding pleaſure : then comes the idea of the pleaſure of ſympa- 


thy, which you ſuppoſe that pleaſure of your's will give birth to in 


the boſom of your friend: and this idea excites again in your's a new 
pleaſure of ſympathy, grounded upon his. The firſt pleaſure iſſuing 
from your own boſom, as it were from a radiant point, illuminates the 
boſom of your friend: reverberated from thence, it is reflected with 
augmented warmth to the point from whence it firſt proceeded : and fo 


I * * * h ; 
it is with pains *. Nor 


* This is one reaſon why legiſlators in general like better to have married people to 
deal with than ſingle; and people that have children than ſuch as are childleſs. It is 
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Nor does this effect depend wholly upon affection. Among near 
relations, although there ſhould be no kindneſs, the pleaſures and 
pains of the moral ſanction are quickly propagated by a peculiar kind 
of ſympathy: no article, either: of honour or diſgrace, can well fall 
upon a man, without extending to a certain diſtance within the circle 
of his family. What reflects honour upon the father, reflects honour 
upon the ſon: what reflects diſgrace, diſgrace. The cauſe of this ſin- 
gular and ſeemingly unreaſonable circumſtance (that is, its analogy to 
the reſt of the phænomena of the human mind) belongs not to the pre- 
ſent purpoſe. It is ſufficient if the effect be beyond diſpute. | 

XXVII. 

22. Of a man's connections in the way of antipathy, there needs 
not any thing very particular to be obſerved. Happily there is no 
primæval and conſtant ſource of antipathy in human nature, as there 
is of ſympathy. There are no permanent ſets of perſons who are na- 
turally and of courſe the objects of antipathy to a man, as there are 
who are the objects of the contrary affection. Sources, however, but 
too many, of antipathy, are apt to ſpring up upon various occaſions 
during the courſe of a man's life: and whenever they do, this circum- 
ſtance may have a very conſiderable influence on the effects of various 
exciting cauſes. As on the one hand a puniſhment, for inſtance, which 
tends to ſeparate a man from thoſe with whom he is connected in the 
way of ſympathy, ſo on the other hand, one which tends to force him 
into the company of thoſe with whom he is connected in the way of 
antipathy, will, on that account, be ſo much the more diſtreſſing. It 
is to be obſerved, that ſympathy itſelf multiplies the ſources of anti- 


pathy. Sympathy for your friend gives birth to antipathy on your 


part againſt all thoſe who are objects of antipathy, as well as to ſym- 
pathy for thoſe who are objects of ſympathy to Bim. In the ſame 
manner does antipathy multiply the ſources of ſympathy ; though com- 


monly perhaps with rather a leſs degree of efficacy. Antipathy againſt 


manifeſt that the ſtronger and more numerous a man's connections in the way of ſym- 
pathy are, the ſtronger is the hold which the law has upon him. A wife and children 


are ſo many pledges a man gives to the world for his goed behaviour, 
your 
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temperament of body. 


o/ Circumſtances influencing [SENSIBILITY.] 


your enemy is apt to give birth to ſympathy on your part towards thoſe 
who are objects of antipathy, as well as to antipathy againſt thoſe who 
are objects of ſympathy, to him. 
- XXVIII. 

23. Thus much for the circumſtances by which the effect of any exciting 
cauſe may be influenced, when applied upon any given occaſion, at any 
given period. But beſides theſe ſupervening incidents, there are other 
circumſtances relative to a man, that may have their influence, and 
which are co-eval to his birth, In the firſt place, it ſeems to be uni- 
verſally agreed, that in the original frame or texture of every man's 
body, there is a ſomething which, independently of all ſubſequently 
intervening circumſtances, renders him liable to be affected by cauſes 
producing bodily pleaſure or pain, in a manner different from that in 
which another man would be affected by the ſame cauſes. To the 
catalogue of circumſtances influencing a man's ſenſibility, we may 
therefore add his original or radical frame, texture, conſtitution, or 


XXIX. | 

24. In the next place, it ſeems to be pretty well agreed, that there 
is ſomething alſo in the original frame or texture of every man's mind, 
which, independently of all exterior and ſubſequently intervening cir- 
cumſtances, and even of his radical frame of body, makes him liable 
to be differently affected by the ſame exciting cauſes, from what another 
man would be. To the catalogue of circumſtances influencing a man's 
ſenſibility, we may therefore further add his original or radical frame, 
texture, conſtitution, or temperament of mind i, 

XXX. 

It ſeems pretty certain, all this while, that a man's ſenſibility to 
cauſes producing pleaſure or pain, even of mind, may depend in a 
conſiderable degree upon his original and acquired frame of body. 


The charaQeriftic circumſtances whereby one man's frame of body or mind, conſi- 
dered at any given period, ſtands diſtinguiſhed from that of another, have been com- 
prized by metaphyſicians and phyſiologiſts under the name idiaſyncraſy, from . dog, pe- 
culiar, and o οαν, compoſition. 


10 But 


INTROD. 
CAP. VI. 


23. Radical 
frame of 
body. 


24. Radical 
frame of 
mind. 


This diftin& 
from the cir- 
cumſtance of 


frame of 
body; 


Idioſyncraſy 
what. 


n 
7 os 7 v*U&_. I \ — „ 


LEN 


RES I = OE OT EI > TOE. ee 
n 8 bs AD CALI 
9 2 Wy ©. 3 FEE 


1 


3 


2 


* 


oy 8 * [ge GIN 1 Paget 
> 00 bw 75 N SEC DAMES 9 ken 
* Wo = . Wein 
Ul n 1 F 


liv 


INTROD, 
CH AP. VI. 


Land from 
all others. 


Yet the reſult 
of them is not 
ſeparately 
diſcernible, 


Whether the 
ſou] be material 
or immaterial 
makes no dif- 
ference, 


Of Circumſtances influencing [S ENSIBILIT Y.] 
But we have no reaſon to think that it can depend altogether upon that 
frame: ſince, on the one hand, we ſee perſons whoſe frame of body is 


as much alike as can be conceived, differing very conſiderably in reſpect 


of their mental frame : and, on the other hand: perſons whoſe frame of 
mind is as much alike as can be conceived, differing very conſpicuouſly 


in regard to their bodily frame *. | ; 
XXXI. 
It ſeems indiſputable alſo, that the different ſets of external occur- 


rences that may befal a man in the courſe of his life, will make great 


differences in tlie ſubſequent texture of his mind at any given period: 
yet ſtill thoſe differences are not ſolely to be attributed to ſuch occur- 
rences. Equally far from the truth ſeems that opinion to be (if any 
ſuch be maintained) which attributes all to nature, and that which at- 
tributes all to education. The two circumſtances will therefore ſtill 
remain diſtin, as well from one another, as from all others. 


XXXII. 

Diſtin& however as they are, it is manifeſt, that at no period in the 
active part of a man's life can they either of them make their appear- 
ance by themſelves. All they do is to conſtitute the latent ground- 
work which the other ſupervening circumſtances have to work upon : 
and whatever influence thoſe original principles may have, is fo changed 
and modified, and covered over, as it were, by thoſe other circum- 
ſtances, as never to be ſeparately diſcernible. The effects of the one 
influence are indiſtinguiſhably blended with thoſe of the other. 


k Thoſe who maintain, that the mind and the body are one ſubſtance, may here ob- 
ject, that upon that ſuppoſition the diſtinction between frame of mind and frame of 
body is but nominal, and that accordingly there is no ſuch thing as a frame of mind 
diſtinct from the frame of body. But granting, for argument-ſake, the antecedent, we 
may diſpute the conſequence, For if the mind be but a part of the body, it 1s at any 
rate of a nature very different from the other parts of the body. 

A man's frame of body cannot in any part of it undergo any conſiderable alteration 
without its being immediately indicated by phænomena diſcernible by the ſenſes. A 
man's frame of mind may undergo very conſiderable alterations, his frame of body 
remaining the ſame to all appearance; that is, for any thing that is indicated to the 
contrary by phenomena cognizable to the ſenſes : meaning thoſe of other men, 


XXXIII. The 
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„ 

The emotions of the body are received, and with reaſon, as probable 
indications of the temperature of the mind. But they are far enough 
from concluſive. A man may exhibit, for inſtance, the exterior ap- 
pearances of grief, without really grieving at all, or at leaſt in any 
thing near the proportion in which he appears to grieve. Oliver 
Cromwell, whoſe conduct indicated a heart more than ordinarily cal- 
lous, was as remarkably profuſe in tears“. Many men can command 
the external appearances of ſenſibility wich very little real feeling. The 
female ſex commonly with greater facility than the male: hence the 
proverbial expreſſion of a woman's tears. To have this kind of com- 
mand over one's ſelf, was the characteriſtic excellence of the orator of 


antient times, and is ſtill that of the player in our own. 


* Hume's hiſt. 


1 The quantity of the ſort of pain, which is called prief, is indeed hardly to be 
meaſured by any external indications, It is neither to be meaſured, for inſtance, by 
the quantity of the tears, nor by the number of moments ſpent in crying. Indica- 


tions rather leſs equivocal may, perhaps, be afforded by the pulſe. A man has not 


the motions of his heart at command as he has thoſe of the muſcles of his face. But 
the particular ſignificancy of theſe indications is ſtill very uncertain, All they can ex- 
preſs is, that the man is affected; they cannot expreſs in what manner, nor from what 
cauſe, To an affection reſulting in reality from ſuch or ſuch a cauſe, he may give an 
artificial colouring, and attribute it to ſuch or ſuch another cauſe. To an affection 
directed in reality to ſuch or ſuch a perſon as its object, he may give an artificial bias, 
and repreſent it as if directed to ſuch or ſuch another object. Tears of rage he may 
attribute to contrition. The concern he feels at the thoughts of a puniſhment that 
awaits him, he may impute to a ſympathetic concern for the miſchief produced by his 
offence, 

A very tolerable judgment, however, may commonly be formed by a diſcerning 
mind, upon laying all the external indications exhibited by a man together, and at 
the ſame time comparing them with his actions. 

A remarkable inſtance of the power of the will, over the external indications of 
ſenſibility, is to be found in Tacitus's ſtory of the Roman ſoldier, who raiſed a mu- 
tiny in the camp, pretending to have loſt a brother by the lawleſs cruelty of the Ge- 
neral. The truth was, he never had had a brother, 
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| XXXIV. 

The remaining circumſtances may, with reference to thoſe already 
mentioned, be termed ſecondary influencing circumſtances. Theſe have 
an influence, it is true, on the quantum or bias of a man's ſenſibility, 
but it is only by means of the other primary ones. The manner in 
which theſe two ſets of circumſtances are concerned, is ſuch that the 
primary ones do the buſineſs, while the ſecondary ones lie moſt open 
to obſervation, The ſecondary ones, therefore, are thoſe which are 
moſt heard of; on which account it will be neceſſary to take notice of 
them : at the ſame time that it is only by means of the primary ones 
that their influence can be explained ; whereas the influence of the 
primary ones will be apparent enough, without any mention of the 
ſecondary ones. 

2 XXXV, | 

25. Among ſuch of the primitive modifications of the corporeal 
frame as may appear to influence the quantum and bias of ſenſibility, 
the moſt obvious and conſpicuous are thoſe which conſtitute the /ex. 
In point of quantity, the ſenſibility of the female ſex appears in general 
to be greater than that of the male. The health of the female is more 
delicate than that of the male: in point of ſtrength and hardineſs of 
body, in point of quantity and quality of knowledge, in point of 
ſtrength of intellectual powers, and firmneſs of mind, ſhe is com- 
monly inferior : moral, religious, ſympathetic, and antipathetic ſenſi- 
bility are commonly ſtronger in her than in the male. The quality of 
her knowledge, and the bent of her inclinations, are commonly in 
many reſpects different. Her moral biaſes are alſo, in certain reſpects, 
remarkably different : chaſtity, modeſty, and delicacy, for inſtance, are 
prized more than courage in a woman : courage, more than any of thoſe 
qualities, in a man. The religious biaſes in the two ſexes are not apt 
to be remarkably different ; except that the female is rather more in- 
clined than the male to ſuperſtition; that is, to obſervances not dictated 
by the principle of utility; a difference that may be pretty well ac- 
counted for by iome of the before-mentioned circumſtances. Her ſym- 


pathetic biaſes are in many reſpects different: for her own offspring all 


their 
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their lives long, and for children in general while young, her affection 
is commonly ſtronger than that of the male. Her affections are apt to 
be leſs enlarged : ſeldom expanding themſelves ſo much as to take in 
the welfare of her country in general, much leſs that of mankind, or 
the whole ſenſitive creation : ſeldom embracing any extenſive claſs or 
diviſion, even of her own countrymen, unleſs it be. in virtue of her 
ſympathy for ſome particular individuals that belong to it. In general, 
her antipathetic, as well as ſympathetic biaſes, are apt to be leſs 
conformable to the principle of utility than thoſe of the male; owing 
chiefly to ſome deficiency in point of knowledge, diſcernment, and 
comprehenſion. Her habitual occupations of the amuſing kind are 
apt to be in many reſpects different from thoſe of the male. With re- 
gard to her connections in the way of ſympathy, there can be no dif- 


Ivii 
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ference. In point of pecuniary circumſtances, according to the cuſtoms 


of perhaps all countries, ſhe is in general leſs independent. 
XXXVI. 

26. Age is of courſe divided into divers periods, of which the num- 
ber and limits are by no means uniformly aſcertained. One might diſ- 
tinguiſh it, for the preſent purpoſe, into, 1. Infancy. 2. Adoleſcence. 
3. Youth. 4. Maturity. 5. Decline. 6. Decrepitude. It were loſt 
time to ſtop on the preſent occaſion to examine it at each period, and 
to obſerve the indications it gives, with reſpect to the ſeveral primary 
circumſtances juſt reviewed. Infancy and decrepitude are commonly in- 
ferior to the other periods, in point of health, ſtrength, hardineſs, and 
ſo forth. In infancy, on the part of the female, the imperfections of 
that ſex are enhanced: on the part of the male, imperfections take 

place moſtly ſimilar in quality, but greater in quantity, to thoſe at- 
tending the ſtates of adoleſcence, youth, and maturity in the female. 
In the ſtage of decrepitude both ſexes relaple into many of the im- 
perfections of infancy. The generality of theſe obſervations may eaſily 
be corrected upon a particular review. 
XXX VII. 

27. Station, or rank in life, is a circumſtance, that, among a civilized 
people, will commonly undergo a multiplicity of variations. Cæteris 

Vol. I. I paribus, 


26, Ape. 


27. Rank. 


n 


„% 6 


5 
Tviii 


INTRO D. 


CAP. VI. 


28. Educa- 
tion. 


Of Circumflantes influencing S ENSIBILIT v.) 


paribus, the quantum of ſenſibility appears to be greater in the higher 
ranks of men than in the lower. The primary circumſtances in reſpect 
of which this ſecondary circumſtance is apt to induce or indicate a 
difference, ſeem principally to be as follows: 1. Quantity and Quality 
of knowledge. 2. Strength of mind. 3. Bent of inclination. 4. Mo- 
ral ſenſibility. 5. Moral biaſes. 6. Religious ſenſibility. 7. Religi- 
ous biaſes. 8. Sympathetic ſenſibility. 9. Sympathetic biaſes. 10. An- 
tipathetic ſenſibility. 11. Antipathetic biaſes. 12. Habitual occupa- 
tions. 13. Nature and productiveneſs of a man's means of livelihood. 
14. Connections importing profit. 15. Habit of expence. 16. Con- 
nections importing burthen. A man of a certain rank will frequently 
have a number of dependents beſides thoſe whoſe dependency is the 
reſult of natural relationſhip. As to health, ſtrength, and hardineſs, 
if rank has any influence on theſe circumſtances, it is but in a remote 
way, chiefly by the influence it may have on his habitual occupa- 
tron. | 
XXXVIII. 

28. The influence of education is ſtill more extenſive. Education 
ſtands upon a footing ſomewhat different from that of the circum- 
ſtances of age, ſex, and rank. Theſe words, though the influence of 
the circumſtances they reſpectively denote exerts itſelf principally, if 


not entirely, through the medium of certain of the primary circum- 


ſtances before-mentioned, preſent, however, each of them a circum- 
ſtance which has a ſeparate exiſtence of itſelf. This is not the caſe 
with the word education : which means nothing any farther than as it 
ſerves to call up to view ſome one or more of thoſe primary circum- 
ſtances, Education may be diſtinguiſhed into phyſical and mental; 
the education of the body and that of the mind: mental, again, into 
intellectual and moral; the culture of the underſtanding, and the cul- 
ture of the affections. The education a man receives, is given to him 
partly by others, partly by himſelf. By education then nothing more 
can be expreſſed than the condition a man is in in reſpect of thoſe 
primary circumſtances, as reſulting partly from the management and 
contrivance of others, principally of thoſe who in the early periods of 

2 | = his 
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his life have had dominion over him, partly from his own. To the 
phyſical part of his education, belong the circumſtances of health, 
ſtrength, and hardineſs: ſometimes, by accident, that of bodily imper- 
fection; as where by intemperance or negligence an irreparable miſ- 
chief happens to his perſon. To the intellectual part, thoſe of quan- 
tity and quality of knowledge, and in ſome meaſure perhaps thoſe of 
firmneſs of mind and ſteadineſs. To the moral part, the bent of his 
inclinations, the quantity and quality of his moral, religious, ſympa- 
thetic, and antipathetic ſenſibility: to all three branches indiſcrimi- 
nately, but under the ſuperior controul of external occurrences, his 
habitual recreations, his property, his means of livelihood, his con- 
nections in the way of profit and of burthen, and his habits of ex- 
pence. With reſpect indeed to all theſe points, the influence of edu- 
cation is modified, in a manner more or leſs apparent, by that of exte- 
rior occurrences; and in a manner ſcarcely at all apparent, and alto- 
gether out of the reach of calculation, by the original texture and con- 
ſtitution as well of his body as of his mind. 
XXXIX. 

29. Among the external cireumſtances by which the influence of edu- 
cation is modified, the principal are thoſe which come under the head of 
climate. This circumſtance places itſelf in front, and demands a ſepa- 
rate denomination, not merely on account of the magnitude of its 
influence, but alſo on account of its being conſpicuous to every body, 
and of its applying indiſcriminately to great numbers at a time. This 
circumſtance depends for its eſſence upon the ſituation of that part of 
the earth which is in queſtion, with reſpect to the courſe taken by the 
whole planet in its revolution round the ſun: but for its influence it 
depends upon the condition of the bodies which compoſe the earth's 
ſurface at that part, principally upon the quantities of ſenſible heat at 
different periods, and upon the denſity, and purity, and dryneſs or 
moiſture of the circumambient air. Of the ſo often mentioned primary 
circumſtances, there are few of which the production is not influenced 
by this ſecondary one; partly by its manifeſt effects upon the body; 


partly wo its leſs perceptible effects upon the mind. In hot climates 
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men's health is apt to be more precarious than in cold: their ſtrength 
and hardineſs leſs: their vigour, firmneſs, and ſteadineſs of mind leſs: 
and thence indirectly their quantity of knowledge: the bent of 
their inclinations different: moſt remarkably ſo in reſpect of their 
ſuperior propenſity to venereal enjoyments, and in reſpect of the 
earlineſs of the period at which that propenſity begins to manifeſt 
itſelf: their ſenſibilities of all kinds more intenſe: their habitual occu- 
pations ſavouring more of ſloth than of activity: their radical frame 
of body leſs ſtrong, probably, and leſs. hardy : their radical frame. of 
mind leſs vigorous, leſs firm, leſs. ſteady. 
XL. 

30. Another artiele in the catalogue of 8 circumſtances, is that 
of race or lineage: the national race or lineage a man iſſues from. This 
circumſtance, independently of that of climate, will commonly make ſome 
difference in point of radical frame of mind and body. A man of 
negro race, born in France or England, is a very different being, in 
many reſpects, from a man of French or Engliſh race. A man of Spaniſh 
race, born in Mexico or Peru, 1s at the hour of his birth a different 
ſort of being, in many reſpects, from a man of the original Mexican or 
Peruvian race. This circumſtance, as far as it is diſtin& from climate, 
rank, and education, and from the two juſt mentioned, operates chiefly 
through the medium of moral, religious, ſympathetic, and antipathetic: 


XLI. 

31. The laſt circumſtance but one, is that of government: the govern-- 
ment a man lives under at the time in queſtion; or rather that under 
which he has been accuſtomed moſt to live. This circumſtance ope- 
rates principally through the medium of education: the magiſtrate 
operating in the character of a tutor upon all the members of the ſtate, 
by the direction he gives to their hopes and to. their fears. Indeed. 
under a ſolicitous and attentive government, the ordinary preceptor, 
nay even the parent himſelf, is but a deputy, as it were, to the magi- 
ſtrate: whoſe controuling influence, different in this reſpect from that of 
the ordinary preceptor, dwells with a man to his life's end. The effects 


of the peculiar power of the magie are ſeen more particularly in the 


influence 
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influence it exerts over the quantum and bias of men's moral, religious, 
fympathetic, and antipathetic ſenſibilities. Under a well-conſtituted, 
or even under a well-adminiſtered though ill-conftituted government, 
men's moral ſenſibility is commonly ſtronger, and their moral biaſes, 
more conformable to the dictates of utility: their religious ſenſibility 


Ii 
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frequently weaker, but their religious biaſes leſs unconformable to the 


dictates of utility: their ſympathetic affections more enlarged, directed 
to the magiſtrate more than to ſmall parties or to individuals, and 
more to the whole community than to either: their antipathetic ſen- 
ſibilities leſs violent, as being more obſequious to the influence of well- 
directed moral biaſes, and leſs apt to be excited by that of ill- directed 
religious ones: their antipathetic biaſes more conformable to well- 
directed moral ones, more apt (in proportion) to be grounded on en- 
targed and ſympathetic than on narrow and ſelf- regarding affections, 
and accordingly, upon the whole, more conformable to the dictates of 
utility. 
XIII. 

32. The laſt circumſtance is that of religious profeſſion: the re- 
ligious profeſſion a man is of: the religious fraternity of which he 
is a member. This circumſtance operates principally through the me- 


32. Religious 
profeſſion. 


dium of religious ſenſibility and religious biaſes. It operates, however, 


as an indication more or leſs concluſive, with reſpect to ſeveral other 
circumſtances. With reſpect to ſome, ſcarcely but through the medium 
of the two juſt mentioned: this is the caſe with regard to the quan- 
tum and bias of a man's moral, ſympathetic, and antipathetic ſenſibility: 
perhaps in ſome caſes with regard to quantity and quality of know- 
ledge, ſtrength of intellectual powers, and bent of inclination. With: 


reſpect to others, it may operate immediately of itſelf: this ſeems to 


be the caſe with regard to a man's habitual occupations, pecuniary circum- 
ſtances,. and connections. in the way of ſympathy and antipathy. A man 
who pays very little inward regard to the dictates of the religion which he 
finds it neceſſary to profeſs, may find it difficult to avoid joining in the 


ceremonies, of it, and bearing a part in the pecuniary burthens it im- 
poſes. 


Ixii Of Circumſtances influencing [S ENSIBILIT V.] 


INTRO D. poſes n. By the force of habit and example he may even be led to 
SMI. entertain a partiality for perſons of the ſame profeſſion, and a propor- 
tionable antipathy againſt thoſe of a rival one. In particular, the an- 
tipathy againſt perſons of different perſuaſions is one of the laſt points 
of religion which men part with. Laſtly, it is obvious, that the re- 
ligious profeſſion a man is of cannot but have a conſiderable influence 
on his education. But, conſidering the import of the term education, 
to ſay this is perhaps no more than ſaying in other words what has been 


N ſaid already. 
* XLIII. 

Uſe of the Theſe circumſtances, all or many of them, will need to be attended 
preceding ob- | 


to as often as upon any occaſion any account 1s taken of any quantity 
of pain or pleaſure, as reſulting from any cauſe. Has any perſon ſuſ- 
tained an injury? they will need to be conſidered in eſtimating the miſ- 
chief of the offence. Is ſatisfaction to be made to him? they will 
need to be attended to in adjuſting the quantum of that ſatisfaction. Is 
the injurer to be puniſhed ? they will need to be attended to in eſti- 
mating the force of the impreſſion that will be made on him by any 
given puniſhment. 


ſervations. 


XLIV. 
How far the It is to be obſerved, that though they ſeem all of them, on ſome 
Circum- . . 
ſtances in account or other, to merit a place in the catalogue, they are not all 


gnome on of equal uſe in practice. Different articles among them are ap- 
e taken into ; . | 3 . 
+ plicable to different exciting cauſes. Cf thoſe that may influence the 


effect of the ſame exciting cauſe, ſome apply indiſcriminately to whole 
claſſes of perſons together; being applicable to all, without any re- 
markable difference in degree: theſe may be directly and pretty fully 


m The ways in which a religion may leſſen a man's means, or augment his wants, 
are various, Sometimes it will prevent him from making a profit of his money : ſome- 
times from ſetting his hand to labour. Sometimes it will oblige him to buy dearer 
food inſtead of cheaper: ſometimes to purchaſe uſeleſs labour: ſometimes to pay men 
for not labouring : ſometimes to purchaſe trinkets, on which imagination alone has ſet 
a value: ſometimes to purchaſe exemptions from puniſhment, or titles to felicity in the 
world to come. 
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Of Circumſtantes influencing [SEN STBILITY.] 


Teo 


Ixiii 


provided for by the legiſlator. This is the caſe, for inſtance, with the prima- INTRO. 


ry circumſtances of bodily imperfection, and inſanity: with the ſecondary 
circumſtance of ſex : perhaps with that of age : at any rate with thoſe of 
rank, of climate, of lineage, and of religious profeſſion. Others, however 
they may apply to whole claſſes of perſons, yet in their application to dif- 
ferent individuals are ſuſceptible of perhaps an indefinite variety of de- 
grees. Theſe cannot be fully provided for by the legiſlator ; but, as the 
exiſtence of them, in every ſort of caſe, is capable of being aſcertained, 
and the degree in which they take place is capable of being meaſured, 
proviſion may be made for them by the judge, or other executive magi- 
ſtrate, to whom the ſeveral individuals that happen to be concerned may 
be made known. This is the caſe, 1. With the circumſtance of health. 
2. In ſome ſort with that of ſtrength. 3. Scarcely with that of hardi- 
neſs : ſtill leſs with thoſe of quantity and quality of knowledge, ſtrength 
of intellectual powers, firmneſs or ſteadineſs of mind; except in as far 
as a man's condition, in reſpect of thoſe circumſtances, may be indi- 
cated by the ſecondary circumſtances of ſex, age, or rank : hardly with 
that of bent of inclination, except in as far as that latent circumſtance is 
indicated by the more manifeſt one of habitual occupations : hardly 
with that of a man's moral ſenſibility or biaſes, except in as far as they 
may be indicated by his ſex, age, rank, and education : not at all with 
his religious ſenſibility and religious biaſes, except in as far as they 
may be indicated by the religious profeſſion he belongs to: not at all 
with the quantity or quality of his ſympathetic or antipathetic ſenſibili- 
ties, except in as far as they may be preſumed from his ſex, age, rank, 
education, lineage, or religious profeſſion. It is the caſe, however, 
with his habitual occupations, with his pecyniary circumſtances, and 
with his connections in the way of ſympathy. Of others, again, either 
the exiſtence cannot be aſcertained, or the degree cannot be meaſured. 


Theſe, therefore, cannot be taken into account, either by the legiſlator 
or the executive magiſtrate. Accordingly, they would have no claim to- 


be taken notice of, were it not for thoſe ſecondary circumſtances by 
which they are indicated, and whoſe influence could not well be 
underſtood without them. What theſe are has been already men- 
tioned. 
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INTROD. 
C HAP. VI. 


To what ex- 
citing cauſes 


there is moſt 


occaſion to 


apply them. 


judge, it is neceſſary (if they would know what it is they are doing 


/ Circumſtances influencing [S ENSIBILIT V.] 
n | 


It has already been obſerved, that different articles in this liſt of 
circumſtances apply to different exciting cauſes: the circumſtance of 
bodily ſtrength, for inſtance, has ſcarcely any influence of itſelf (what- 
ever it may have in a roundabout way, and by accident) on the effect 
of an incident which ſhould encreaſe or diminiſh the quantum of a 
man's property. It remains to be conſidered, what the exciting cauſes 
are with which the legiſlator has to do. Theſe may, by ſome accident 
or other, be any whatſoever : but thoſe with which he has principally to 
do, are thoſe of the painful or afflictive kind. With pleaſurable ones. 
he has little to do, except now and then by accident: the reaſons of 
which may be eaſily enough perceived, at the ſame time that it would 
take up too much room to unfold them here. The exciting cauſes 
with which he has principally to do, are, on the one hand, the miſ- 


chievous acts, which it his buſineſs to prevent; on the other hand, the 


- puniſhments, by the terror of which it is his endeavour to prevent 


them. Now of theſe two ſets of exciting cauſes, the latter only is of his 
production : being produced partly by his own ſpecial appointment, 
partly in conformity to his general appointment, by the ſpecial appoint- 
ment of the judge, For the legiſlator, therefore, as well as for the 


when they are appointing puniſhment) to have an eye to all theſe cir- 
cumſtances. For the legiſlator, leſt, meaning to apply a certain quan- 
tity of puniſhment to all perſons who ſhall put themſelves in a given 
predicament, he ſhould unawares apply to ſome of thoſe perſons much 
more or much leſs than he himſelf intended: for the judge, leſt, in ap- 
plying to a particular perſon a particular meaſure of-puniſhment, he ſhould 
apply much more or much leſs than was intended, perhaps by himſelf, 
and at any rate by the legiſlator. They ought each of them, therefore, 
to have before him, on the one hand, a liſt of the ſeveral circumſtances 
by which ſenſibility may be influenced ; on the other hand, a liſt of the 
ſeveral ſpecies and degrees of puniſhment which they purpoſe to make 
uſe of : and then, by making a compariſon between the two, to form a 
detailed eſtimate of the influence of each of the circumſtances in queſ- 


tion, upon the effect of each ſpecies and degree of puniſhment, 
There 


Of CircumRunces influencing [SENSIBILITY.] 

There are two plans or orders of diſtribution, either of which might 
be purſued in the drawing up this eſtimate. The one is to make the 
name of the circumſtance take the lead, and under it to repreſent the 
different influences it exerts over the effects of the ſeveral modes of 
puniſhment : the other is to make the name of the puniſhment take 
the lead, and under it to repreſent the different influences which are 
exerted over the effects of it by the ſeveral circumſtances above-men- 
tioned. Now of theſe two ſorts of objects, the puniſhment is that to 
which the intention of the legiſlator is directed in the firſt inſtance. 
This is of his own creation, and will be whatſoever he thinks fit to 
make it: the influencing circumſtance exiſts independently of him, and 
is what 1t is whether he will or no. What he has occaſion to do 1s to 
eſtabliſh a certain ſpecies and degree of puniſhment: and it is only 
with reference to that puniſhment that he has occaſion to make any 
enquiry concerning any of the circumſtances here in queſtion. The 


latter of the two plans therefore is that which appears by far the moſt 


uſeful and commodious, But neither upon the one nor the other plan 
can any ſuch eſtimate be delivered here *. 
XLVI. 
Of the ſeveral circumſtances contained in this catalogue, it may be 
of uſe to give ſome ſort of analytic view; in order that it may be the 
more eaſily diſcovered if any which ought to have been inſerted are 


» This is far from being a viſionary propoſal, not reducible to practice. I ſpeak 
from experience, having actually drawn up ſuch an eſtimate, though upon the leaſt 
commodious of the two plans, and before the ſeveral circumſtances in queſtion had 
been reduced to the preciſe number and order in which they are here enumerated, 
This is a part of the matter deſtined for another work. See ch. xiii. [Caſes unmeet] 
par. 2. Note. There are ſome of theſe circumſtances that beſtow particular denomi- 


nations on the perſons they relate to: thus, from the circumſtance of bodily imperfec- 


tions, perſons are denominated deaf, dumb, blind, and ſo forth: from the circum- 
ſtance of inſanity, idiots, and maniacs: from the circumſtance of age, infants: for 
all which claſſes of perſons particular proviſion is made in the Code. See B. I. tit. 
Exemptions.] Perſons thus diſtinguiſhed will form ſo many articles in the catalogus 


perſonarum privilegiaturum. See Appendix. tit, [ Compoſition.] 
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Analytical view 
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ent articles in a 
man's pecuniary 
cxrcumitances, 


Of Circumſtances influencing [S ENSIBI LIT v 


omitted; and that, with regard to thoſe which are inſerted, it may be 
ſeen how they differ and agree. 

In the firſt place, they may be Age dc into primary and ſe. 
condary: thoſe may be termed primary, which operate immediately of 
themſelves: thoſe ſecondary, which operate not but by the medium 
of the former. To this latter head belong the circumſtances of ſex, 
age, ſtation in life, education, climate, lineage, government, and re- 
ligious profeſſion : the reſt are primary. Theſe again are either con- 
nate or adventitious: thoſe which are connate, are radical frame 
of body and radical frame of mind. Thoſe which are adven- 


titious, are either perſonal, or exterior, The perſonal, again, con- 


cern either a man's diſpoſitions, or his actions. Thoſe which con- 


cern his diſpoſitions, concern either his Body or his mind. Thoſe 


which concern his body are health, ſtrength, hardineſs, and bodily im- 
perfection. Thoſe which concern his mind, again, concern either his 
underſtanding or his affefions. To the former head belong the cir- 
cumſtances of quantity and quality of knowledge, ſtrength of under- 
ſtanding, and inſanity. To the latter belong the circumſtances of 
firmneſs of mind, ſteadineſs, bent of inclination, moral ſenſibility, 
moral biaſes, religious ſenſibility, religious biaſes, ſympathetic ſenſi- 
bility, ſympathetic biaſes, antipathetic ſenſibility, and antipathetic biaſes. 
Thoſe which regard his actions, are his habitual occupations. Thoſe 
which are exterior to him, regard either the zhings or the perſons which 
he is concerned with; under the former head come his pecuniary: cir- 
cumſtances ; under the latter, his connections in the way of ſympathy: 


and antipathy. 


* As to a man's pecuniary circumſtances, the cauſes on which thoſe circumſtances 
depend, do not come all of them under the ſame claſs. The abſolute quantum 
of a man's property does indeed come under the ſame claſs with his pecuniary circum+ 
ſtances in general: ſo does the profit he makes from the occupation which furniſhes him 
with the means of livelihood. But the occupation itſelf concerns his own perſon, and 
comes under the ſame head as his habitual amuſements : as likewiſe his habits of ex- 
pence : his connections in the ways cf profit and of burthen, under the ſame head as 
his connections in the way of ſympathy : and the circumſtances of his preſent demand 
for money, and ftrength of expectation, come under the head of thoſe circumſtances 


relative to his perſon which regard his affections. 


CHAP. 


Of human [ACTIONS] in general. 


C 
| J. 
HE buſineſs of government is to promote the happineſs of the 
ſociety, by puniſhing and rewarding. That part of its buſineſs 
which conſiſts in puniſhing, is more particularly the ſubject of penal 
law. In proportion as an act tends to diſturb that happineſs, in pro- 
portion as the tendency of it is pernicious, will be the demand it creates 
for puniſhment. What happineſs conſiſts of we have already ſeen : en- 
joyment of pleaſures, ſecurity from pains. 
II. | 
The general tendency of an act is more or leſs pernicious, according 
to the ſum total of its conſequences : that is, according to the dif- 
ference between the ſum of ſuch as are good, and the ſum of ſuch as 


are evil. 


III. 

It is to be obſerved, that here, as well as henceforward, wherever 
conſequences are ſpoken of, ſuch only are meant as are material. Of 
the conſequences of any act, the multitude and variety muſt needs be 
infinite : but ſuch of them only as are material are worth regarding. 
Now among the conſequences of an act, be they what they may, ſuch 
only, by one who views them in the capacity of a legiſlator, can be 
ſaid to be material“, as either conſiſt of pain or pleaſure, or have an 
influence in the production of pain or pleaſure *, 


* or of importance. 


In certain caſes the conſequences of an act may be material by ſerving as evi- 
dences indicating the exiſtence of ſome other material fact, which is even antecedent to 
the act of which they are the conſequences : but even here, they are material only be- 
cauſe, in virtue of ſuch their evidentiary quality, they have an influence, at a ſubſe- 
quent period of time, in the production of pain and pleaſure: for example, by ſerv- 
ing as grounds for conviction, and thence for puniſhment, See tit, [Simple Falſhoods. ] 
verbo [material.] _ 
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INTRO D. 
Cn AP, VII. 


Theſe de- 
pend in part 
upon the in- 
tention. 


The inten- 
tion depends 
as well upon 
the under- 
ſtanding as 
the will. 


In an action 
are to be con- 
ſidered, 

1% The at. 
2. The cir- 
cumſtances. 
3. The inten- 
tionality. 

4. The con- 
ſciouſneſs. 


5. The mo- 
tives. 6. The 
diſpoſition. 


Of human [AC TION 81 in general. 


IV. 

It is alſo to be obſerved, that into the account of the conſequences. 
of the act, are to be taken not ſuch only as might have enſued; were 
intention out of the queſtion, but ſuch alſo as depend upon the con- 
nection there may be between theſe firſt-mentioned conſequences and the 
The connection there is between the intention and certain 


intention. 


conſequences is, as we ſhall ſee hereafter *, a means of producing other 


conſequences. In this lies the difterence between rational agency and: 
irrational. 
V. 

Now the intention, with regard to the conſequences of an act, will 
depend upon two things: 1. The ſtate of the will or intention, with. 
reſpect to the act itſelf. And, 2. The ſtate of the underſtanding, or 
perceptive faculties, with regard to the circumſtances which it is, or 
may appear to be, accompanied with. Now with reſpect to theſe cir- 
cumſtances, the perceptive faculty is ſuſceptible of three ſtates: con- 
ſciouſneſs, unconſciouſneſs, and falſe conſciouſneſs. Conſciouſneſs, 
when the party believes preciſely thoſe circumſtances, and no others; 
to ſubſiſt, which really do ſubſiſt : unconſciouſneſs, when he fails. of 
perceiving certain circumſtances to ſubſiſt, which, however, do ſubſiſt: 
falſe conſciouſneſs, when he believes or imagines certain circumſtances. 


to ſubſiſt, which in truth do not ſubſiſt.. 


VI. 

In every tranſaction, therefore, which is examined with a view ta- 
puniſhment, there are four articles to be conſidered: 1. The a# itſelf, 
which is done. 2. The circumſtances in which it is done. 3. The in- 
tentionality that may have accompanied it. 4. The conſciouſneſs, un- 
conſciouſneſs, or falſe conſciouſneſs, that may have accompanied it. 

What regards the act and the circumſtances will be the ſubject of the 
preſent chapter: what regards intention and conſciouſneſs, that of the. 


two ſucceeding. 
VII. 


There are alſo two other articles on which the general tendency of. 


* See B. I. tit, [Exemptions] and tit. {[Extenuations-] 
an - 


Of human. [A e110 N S] n general. -- + 


an act depends: and on that, as well as on other accounts, the demand INTROD. 


which it creates for puniſhment. Theſe are, 1. The particular motive S. VI. 
or motives which gave birth to it. 2. The general diſpeſition which it 
indicates. Theſe articles will be the ſubject of two other . 1 
VIII. 4% 
Acts may be diſtinguiſhed. in ſeveral ways, for Grveral mitts, | Nu poſitive | | 1 
and negative. A 


They may. be diſtinguiſhed, in the firſt place, into poitive and ne- 
gative. By poſitive are meant ſuch as conſiſt in motion or exertion : 
by negative, ſuch as conſiſt in keeping at reſt ; that is, in forbearing to 
move or exert one's ſelf in ſuch and ſuch circumſtances. Thus, to 
ſtrike is a poſitive act: not to ſtrike on a certain occaſion, a negative | 

one. Poſitive acts are ſtiled alſo acts of commiſſion ; negative, acts of 
omiſſion or forbearance * 
IX. 

Such acts, again, as are negative, may either be abſolutely ſo, or re- Negative acts 
latively: abſolutely, when they, import the negation of all poſitive 5 9 1 
agency whatſoever; for inſtance, not to ſtrike at all: relatively, when ſolutely. g 
they import the negation of ſuch or ſuch a particular mode of agency; 
for inſtance, not to. ſtrike. ſuch a perſon or ſuch a thing, or in ſuch a 

direction. 


. K n 


» The diſtinction between poſitive and negative acts runs through the whole ſyſtem Ads of.omifion. . 
of offences, and ſometimes makes a material difference with regard to their conſe- are ftill cu. 
quences. To reconcile us the better to the extenſive, and, as it may appear on ſome 
occaſions, the inconſiſtent ſignification here given to the word a#; it may be conſidered, 

1. That in many caſes, where no exterior or overt act is exerciſed, the ſtate which the 

mind is in at the time when the ſuppoſed act. is ſaid to happen, is as truly and di- 

rectly the reſult of the will, as any exterior act, how plain and conſpicuous ſoever. 

The not revealing a conſpiracy, for inſtance, may be as perfectly the act of the will, as 

the joining in it. In the next place, that even though the mind ſhould never have had 

the incident in queſtion in contemplation. (in ſomuch that the event of its not happening 

ſhould not have been ſo much as obliquely intentional) ſtill the. ſtate the perſon's mind 

was in at the time when, if he had ſo willed, the incident might have happened, is in 

many caſes produCtive of as material conſequences ; and not only as likely, but as fit to 

call for the interpoſition of other agents, as the oppoſite one. Thus, when a tax is 

impoſed, your not paying it is an act which at any rate muſt be puniſhed in a certain | 5 1 
manner, whether you happened to think of paying it or not. 3 
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INTRO D. 
CAE. VII. 


Negative 
acts may be 
expreſſed po- 
fitively ; and 
vice verſa. 


Acts external 
and internal. 


Of human [AC T TON SJ in general. 


X. 
It is to be obſerved, that the fature of the act, whether poſitive or 
negative, is not to be determined immediately by the form of the diſ- 
courſe made uſe of to expreſs it. An act which is poſitive in its nature 
may be characterized by a negative expreſſion: thus, not to be at reſt, 
is as much as to ſay to move. So alſo an act, which is negative in its 
nature, may be characterized by a poſitive expreſſion: thus, to forbear 
or omit to bring food to a perſon in certain circumſtances, is ſignified 
by the ſingle and poſitive term to ſtarve. 
XI. 
In the ſecond place, acts may be diſtinguiſhed into external and in- 
ternal, By external, are meant corporal acts; acts of the body: by in- 


ternal, mental acts; acts of the mind. Thus, to ſtrike is an external 


or exterior © act; to intend to ſtrike, an internal or interior one. 


Acts of diſ- 
courſe, what. 


External acts 
may be tran- 
i tive or in- 
tranſitive. 


Diſtinction be- 

tween tranſitive 
acts and intranſi- 
tive, recognized 
by grammarians, 


XII. 

Acts of diſcourſe are a ſort of mixture of the two: external acts, 
which are no ways material, nor attended with any conſequences, any 
farther than as they ſerve to expreſs the exiſtence of internal ones. To 
ſpeak to another to ſtrike, to write to him to ſtrike, to make ſigns to 


him to ftrike, are all ſo many acts of diſcourſe. 


XIII. 
Thirdly, Acts that are external may be diſtinguiſhed into tranſitive 
and intranſitive. Acts may be called tranſitive, when the motion is 


communicated from the perſon of the agent to ſome foreign body: that 


is, to ſuch a foreign body on which the effects of it are conſidered as 
being material; as where a man runs againſt you, or throws water in 
your face. Acts may be called intranſitive, when the motion is com- 
municated to no other body, on which the effects of it are regarded as 
material, than ſome part of the ſame perſon in whom it originated: as 
where a man runs, or waſhes himſelf “. 


XIV. An 


© Exterior. ] An exterior act is alſo called by lawyers overt, 


4 The diſtinction is well known to the latter grammarians: it is with them indeed 
that it took its riſe ; though by them it has been applied rather to the names than to 
1 


———— —— — — 


Of human [ACTIONS] i general. 


An act of the tranſitive kind may be ſaid to be in its commence- 
ment, or in the firſt ſtage of its progreſs, while the motion is con- 
fined to the perſon of the agent, and has not yet been communi- 
cated to any foreign body, on which the effects of it can be material. 
It may be ſaid to be in its termination, or to be in the laſt ſtage of its 
progreſs, as ſoon as the motion or impulſe has been communicated to 
ſome ſuch foreign body. It may be ſaid to be in the middle or inter- 
mediate ſtage or ſtages of its progreſs, while the motion, having paſſed 
from the perſon of the agent, has not yet been communicated to any 
ſuch foreign body. Thus, as ſoon as a man has lifted up his hand to 
ſtrike, the act he performs in ſtriking you is in its commencement : as 
ſoon as his hand has reached you, it is in its termination. If the act 
be the motion of a body which is ſeparated from the perſon of the 
agent before it reaches the object, it may be ſaid, during that interval, 
to be in its intermediate progreſs *, or in gradu mediativo : as in the caſe 
where a man throws a ſtone or fires a bullet at you. 

| XV. | 

An act of the intranſitive kind may be ſaid to be in its com- 
mencement, when the motion or impulſe is as yet confined to the 
member or organ in which it originated; and has not yet been com- 
municated to any member or organ that is diſtinguiſhable from the 
former. It may be ſaid to be in its termination, as ſoon as it has 
been applied to any other part of the ſame perſon. Thus, where a 
man poiſons himſelf, while he 1s lifting up the poiſon to his mouth, the 


the things.themſelves. To verbs, ſignifying tranſitive a&s, as here deſcribed, they have 
given the name of tranſitive verbs: thoſe ſignificative of intranſitive acts they have 
termed intranſitive. Theſe laſt are ſtill more frequently called zeuter; that is, neither 
active nor paſſive, The appellation ſeems improper : ſince, inſtead of their being neither, 
they are both in one. | 

To the claſs of acts that are here termed intranſitive, belong thoſe which conſtitute 
the zd claſs in the ſyſtem of offences. See ch. [Divifion.] and B. I. tit. [ Self-regard- 
ing Offences, ] 


or i its migration, or in tranſitu. 
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Cray. VII. 


A tranſitive 
act, its com- 
mencement, 
termination, 
and interme- 
diate pro- 
greſs. 


An intranſi- 
tive act, its 
commence- 
ment, and 
termination. 


act 


— — 


—— . — _— = K — — 3 _—_— Em Oi G 
Ur tt 0 tein Ie a ORR I TIT ESE CS, r r 
* pe x yi 2 IS — r 2 r — 4 


— 
. Nee 
— — 


r 3 IS 3 
— — — — — - 4 * 
— ny ct, : y = A 


— = . 1 


* ** eee * . * 
n r — 


— 


2 
— 


Kage 


— 
— — DO TT 
_ - - 


Leaks 
* — _ . _-_ — 
FF ELIE ON. 8 
. , 


'Ixxil  HVf buman [ACTIONS] # general. 


INTROD. act is in its commencement : as ſoon as it has reached his lips, it is in 
Cray. VII. its termination *, WY. 


XVI. 


Acts tranſient In the third place, acts may be diſtinguiſhed into tranſſent and ron- 
and continu- 


ed. | tinued. Thus, to ſtrike is a tranſient act: to lean, a continued one. 
To buy, a tranſient act: to keep in one's poſſeſſion, a continued 
one. Pa, | 
XVII. 
Difference In ſtrictneſs of ſpeech there is a difference between a continued at 


between a 


continued act and-a repetition of acts. It is a repetition of acts, when there are in- 
and a repeti- tervals filled up by acts of different natures: a continued act, when 


00 there are no ſuch intervals. Thus, to lean, is one continued act: to 
keep ſtriking, a repetition of acts. 
1 XVIII. 
Difference There is a difference, again, between a repetition of acts, and a habit 


bet - | WP | 
5 of or practice. The term repetition of acts may be employed, let the 


e acts in queſtion be ſeparated by ever ſuch ſhort intervals, and let the 


ſum total of them occupy ever ſo ſhort a ſpace of time. The term 
habit is not employed but when the acts in queſtion are fuppoſed to be 
ſeparated by long-continued intervals, and the ſum total of them to 
occupy a conſiderable ſpace of time. It is not (for inſtance) the drink- 
ing ever ſo many times, nor ever ſo much at a time, in the courſe of the 
fame ſitting, that will conſtitute a habit of drunkenneſs : it is neceſſary 
that ſuch fittings themſelves be frequently repeated. Every habit is 
a repetition of acts; or, to ſpeak more ſtrictly, when a man has fre- 
quently repeated ſuch and ſuch acts after conſiderable intervals, he is 
faid to have perſevered in or contracted a habit: but every repetition 
of acts is not a habit f. 


* Theſe diſtinctions will be referred to in the next chapter: ch. viii. I Intentionality]: 
and applied to practice in B. I. tit. Extenuations.] 


Habit. ] A habit, it ſhould ſeem, can hardly in ſtrictneſs be termed an aggregate of 
acts: acts being a ſort of real archetypal entities, and habits a kind of fictitious 
entities or imaginary beings, ſuppoſed to be conſtituted by, or to reſult as it were out of, 
the former, | 


XIX. Fourthly, 


Of human [ACTIONS] in general. 


XIX. 

Fourthly, acts may be diſtinguiſhed into indiviſible and diviſible. 
Indiviſible acts are merely imaginary : they may be eaſily conceived, 
but can never be known to be exemplified. Such as are diviſible may 
be ſo, with regard either to matter or to motion. An act indiviſible, 
with regard to matter, is the motion or reſt of one ſingle atom of mat- 
ter. An act indiviſible, with regard to motion, is the motion of any 
body, from one ſingle atom of ſpace to the next to it. 

- 

It has been every now and then made a queſtion, what it is in ſuch 
a caſe that conſtitutes one act: where one act has ended, and another 
act has begun: whether what has happened has been one act or many *. 


Theſe queſtions, it is now evident, may frequently be anſwered, with 


equal propriety, in oppoſite ways : and if there be any occaſions on 
which they can be anſwered only in one way, the anſwer will depend 
upon the nature of the occaſion, and the purpoſe for which the queſtion 
is propoſed. A man is wounded in two fingers at one ftroke—Ts it one 
wound or ſeveral? A man 1s beaten at 12 o'clock, and again at 8 mi- 


nutes after 12—Is it one beating or ſeveral? You beat one man, and 
inſtantly in the ſame breath you beat another Is this one beating or 
ſeveral? In any of theſe caſes it may be one, perhaps, as to ſome pur- 
poſes, and ſeveral as to others. Theſe examples are given, that men 
may be aware of the ambiguity of language : and neither harraſs them- 
{elves with unſolvable doubts, nor one another with interminable diſ- 


putes. 
XXI. 

So much with regard to acts conſidered in themſelves: we come 
now to ſpeak of the circumſtances with which they may have been ac- 
companied. Theſe muſt neceſſarily be taken into the account before 
any thing can be determined relative to the conſequences. What the 
conſequences of an act may be upon the whole can never otherwiſe 
be aſcertained: it can never be known whether it is beneficial, 
or indifferent, or miſchievous. In ſome circumſtances even to 


& Diſtinftions like theſe come frequently in queſtion in the courſe of Procedure. 


York | * kill 
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INTROD. kill a man may be a beneficial act: in others, to ſet food before him 
CHAP. VAL. may be a pernicious one. 
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XXII. N 
5 Now the circumſtances of an act, are, what? Any objects * whatſo- 
ever. Take any act whatſoever, there is nothing in the nature of 
things that excludes any imaginable object from being a circumſtance 
to it. Any given object may be a circumſtance to any other *. 
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| XXIII. 
| dee Me have already had occaſion to make mention for a moment of 
| rial and im- the conſequences of an act: theſe were diſtinguiſhed into material and 
| material. immaterial, In like manner may the circumſtances of it be diſ- 


tinguiſned. Now materiality is a relative term: applied to the conſe- 
quences of an act, it bore relation to pain and pleaſure: applied to the 
circumſtances, it bears relation to the conſequences. A circumſtance 
may be ſaid to be material, when 1t bears a vilible relation in point of 
cauſality to the conſequences : immaterial, when it bears no ſuch viſible 
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relation. 
A circum- XXIV. 


ſtance may be : 
related to an The conſequences of an act are events T. A circumſtance may be 


eventin point . . 55 : 
of caulality, related to an event in point of cauſality in any one of four ways: 1. In 


in four ways. the way of cauſation or production. 2. In the way of derivation. 


YE 3. In the way of collateral connection. 4. In the way of conjunct in- 


2, Derivati- fluence. It may be ſaid to be related to the event in the way of 


On. 0 Col- * « . . 

ns con-. cauſation, when it is of the number of thoſe that contribute to the 
nection. production of ſuch event: in the way of derivation, when it is of 
4. Conjunct 

influence, 


* or entities. See B. II. tit. [Evidence.] & [Facts.] 


Circumſiance, h The etymology of the word circumſtance is perfectly characteriſtic of its import: 

3 of circum flantia, things ſtanding round: objects ſtanding round a given object. I forget 
what mathematician it was that defined God to be a circle, of which the center is 
every where, but the circumference no where, In like manner the field of circum- 
ſtances, belonging to any act, may be defined a circle, of which the circumference is no 
where, but of which the act in queſtion is the center. Now then, as any act may, for 
the purpoſe of diſcourſe, be conſidered as a center, any other act or object whatſoever 
may be conſidered as of the number of thoſe that are ſtanding round it. 


+ See B. II, tit, {Evidence.] & [Pacts. ] 
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the number of the events to the production of which that in queſtion 
has been contributory : in the way of collateral connection, where the 
circumſtance in queſtion, and the event in queſtion, without being 
either of them inſtrumental in the production of the other, are re- 
lated, each of them, to ſome common object, which has been con- 


cerned in the production of them both: in the way of conjunct in- 


fluence, when, whether related in any other way or not, they have 
both of them concurred in the production of ſome common conſe- 
quence, 

XXV. 

An example may be of uſe. In the year 1628, Villiers, Duke of 
Buckingham, favourite and miniſter of Charles I. of England, received 
a wound and died. The man who gave it him was one Felton, who, 
exaſperated at the mal-adminiſtration of which that miniſter was 
accuſed, went down from London to Portſmouth, where Bucking- 


ham happened then to be, made his way into his anti-chamber, 


and finding him buſily engaged in converſation with a number of 
people round him, got cloſe to him, drew a knife and ſtabbed him. 
In the effort, the aſſaſſin's hat fell off, which was found ſoon after, 
and, upon ſearching him, the bloody knife. In the crown of the hat 
were found ſcraps of paper, with ſentences expreſſive of the purpoſe he 
was come upon. Here then, ſuppoſe the event in queſtion 1s the 
wound received by Buckingham : Felton's drawing out his knife, his 


Ixxy 


INTROD. 
Cray. VII. 


ts... th. A 


Example. 
Aſſaſſination 
of Bucking- 
ham. 


making his way into the chamber, his going down to Portſmouth, 


his conceiving an indignation at the idea of Buckingham's adminiſtra- 
tion, that adminiſtration itſelf, Charles's appointing ſuch a miniſter, 
and ſo on, higher and higher without end, are ſo many circumſtances, 
related to the event of Buckingham's receiving the wound, in the way 
of cauſation or production: the bloodineſs of the knife, a circumſtance 
related to the ſame event in the way of derivation: the finding of the 
hat upon the ground, the finding the ſentences in the hat, and the 
writing them, ſo many circumſtances related to it in the way of colla- 
teral connection: and the ſituation and converſations of the people 


about Buckingham, were circumſtances related to the circumſtances of 


3. Felton's 
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Felton's making his way into the room, going down to Portſmouth, 
and ſo forth, in the way of conjun& influence; inaſmuch as they con- 
tributed in common to the event of Buckingham's receiving the 
wound, by preventing him from putting himſelf upon his guard upon 
the firſt appearance of the intruder “. 

XXVI. 

Theſe ſeveral relations do not all of them attach upon an event with 
equal certainty. In the firſt place, it is plain, indeed, that every event 
muſt have ſome circumſtance or other, and in truth, an indefinite muE- 
titude of circumſtances, related to it in the way of production: it muſt 
of courſe have a ſtill greater multitude of circumſtances related to it in 
the way of collateral connection. But it does not appear neceſſary 
that every event ſhould have circumſtances related to it in the way of 
derivation : nor therefore that it ſhould have any related to it in the 
way of conjunct influence. But of the circumſtances of all kinds which 
actually do attach upon an event, 1t is only a very ſmall number that 
can be diſcovered by the utmoſt exertion of the human faculties : it is 
a ſtill ſmaller number that ever actually do attract our notice: when 
occaſion happens, more or fewer of them will be diſcovered by a man, 
in proportion to the ſtrength, partly of his intellectual powers, partly 
of his inclination *. It appears therefore that the multitude and de- 

ſcription 
i The diviſion may be farther illuſtrated and confirmed by the more ſimple and 
particular caſe of animal generation. To production correſponds paternity: to deri- 
vation, filiation : to collateral connection, collateral conſanguinity : to conj unct in- 
fluence, marriage and copulation. | 
If neceſſary, it might be again illuſtrated by the material image of a chain, ſuch 
as that which, according to the ingenious fiction of the antients, is attached to the 
throne of Jupiter. A ſection of this chain ſhould then be exhibited by way of ſpeci- 
men, in the manner of the diagram of a pedigree. Such a figure I ſhould accordingly 
have exhibited, had it not been for the apprehenſion that an exhibition of this ſort, 
while it made the ſubje a ſmall matter clearer to one man out of a hundred, might, 


like the mathematical formularies we ſee ſometimes employed for the like purpoſe, 
make it more obſcure and formidable for the other ninety- nine. 


* The more remote a connection of this ſort is, of courſe the more obſcure. It 


will often happen that a connection, the idea of which would at firſt fight appear ex- 
travagant 


J . 


1 
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ſcription of ſuch of the circumſtances belonging to an act, as may ap- 
pear to be material, will be determined. by two conſiderations: 1. By 
the nature of things themſelves. 2. By the ſtrength or weakneſs of 
the faculties of thoſe who happen to conſider them. 

XXVII. 

Thus much it ſeemed neceſſary to premiſe in general concerning acts, 
and their circumſtances, previouſly to the conſideration of the parti- 
cular ſorts of acts with their particular circumſtances, with which we 
ſhall have to do in the body of the work. An act of ſome fort or 
other is neceſſarily included in the notion of every offence. Together 
with this act, under the notion of the ſame offence, are included certain 
circumſtances: which circumſtances enter 1nto the eſſence of the offence, 
contribute by their conjunct influence to the production of its conſe- 
quences, and in conjunction with the act are brought into view by the 
name by which it ſtands diſtinguiſhed. Theſe we ſhall have occaſion 
to diſtinguiſh hereafter by the name of criminative circumſtances *. 


Other circumſtances again entering into combination with the act 


and the former ſet of circumſtances, are productive of ſtill 
farther conſequences. Theſe additional conſequences, if they are 


travagant and abſurd, ſhall be rendered highly probable, and indeed e 
merely by the ſuggeſtion of a few intermediate circumſtances. 

At Rome, 390 years before the Chriſtian æra, a gooſe ſets up a cackling: two thou- 
ſand years afterwards a king of France is murdered, To conſider theſe two events, and. 
nothing more, what can appear more extravagant than the notion that the former of 
them ſhould have had any influence on the production of the latter? Fill up the 
gap, bring to mind a few intermediate circumſtances, and nothing can appear more 
probable. It was the cackling of a parcel of geeſe, at the time the Gauls had ſur- 
prized the Capitol, that ſaved the Roman commonwealth : had' it not been for the 
aſcendancy that commonwealth acquired afterwards over moſt of the nations of Europe, 
amongſt others over France, the Chriſtian religion, humanly ſpeaking, could not 
have eſtabliſhed itſelf in the manner it did in that country. Grant then, that ſuch 
a man as Henry IV. would have exiſted, no man, however, would have had thoſe motives, 
by which Ravaillac, miſled by a miſchievous notion concerning the dickates of that 
religion, was prompted to aſſaſſinate him. 


* Sce B. I. tit. [Crim, cireumſtances.] 
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INTROD. of the beneficial kind, beſtow, according to the value they bear in 

2 4 that capacity, upon the circumſtances to which they owe their birth, 
the appellation of exculpative f or extenuative circumſtances þ : if of the 
miſchievous kind, they beſtow on them the appellation of aggravative 
circumſtances ||. Of all theſe different ſets of circumſtances, the crimi- 
native are connected with the conſequences of the original offence, in 
the way of production; with the act, and with one another, in the way 
of conjunct influence: the conſequences of the original offence, with 
them, and with the act reſpectively, in the way of derivation : the con- 
ſequences of the modified offence, with the criminative, exculpative, 
and extenuative circumſtances reſpectively, in the way alſo of deriva- 
tion : theſe different ſets of circumſtances, with the conſequences of the 
modified act or offence, in the way of production: and with one another 
(in reſpect of the conſequences of the modified act or offence) in the 
way of conjunct influence. Laſtly, whatever circumſtances can be 
ſeen to be connected with the conſequences of the offence, whether 
directly in the way of derivation, or obliquely in the way of collateral 
affinity (to wit, in virtue of its being connected, in the way of deriva- 
tion, with ſome of the circumſtances with which they ſtand connected 
in the ſame manner) bear a material relation to the offence in the way 
of evidence, they may accordingly be ſtiled evidentiary circumſtances, 
and may become of uſe, by being held forth upon occaſion as ſo many 
proofs, indications, or evidences of its having been committed 8“. 


+ See B. I. tit. [ Juſtifications. ] f See B. I. tit. [Extenuations.] See 
B. I. tit. [ Aggravations, ] $ See B. I. tit. [Acceſſory Offences.] and B. II. tit. 
[Evidence, ] 


It is evident that this analyſis is equally applicable to incidents of a purely phyſi- 
cal nature, as to thoſe in which moral agency is concerned. If therefore it be juſt and 
uſeful here, it might be found not impoſlible, perhaps, to find ſome uſe for it in natural 


philoſophy, 
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often is ſo. Thus, you may intend to touch a man, without intending 888 


to hurt him: and yet, as the conſequences turn out, you may chance to of the conſe- 
quences. 


hurt him. 


2 On this occaſion the words voluntary and involuntary are commonly employed, Ambiguity of 
Theſe, however, I purpoſely abſtain from, on account of the extreme ambiguity of their _ en he 
| ry and in- 
ſignification. By a voluntary act is meant ſometimes, any act, in the performance of nary. 
which the will has had any concern at all; in this ſenſe it is ſynonymous to intentional : 
ſometimes ſuch acts only, in the production of which the will has been determined by 
motives not of a painful nature; in this ſenſe it is ſynonymous to unconſtrained, or 
uncoerced : ſometimes ſuch acts only, in the production of which the will has been de- 
termined by motives, which, whether of the pleaſurable or painful kind, occurred to 
a man himſelf, without being ſuggeſted by any body elſe ; in this ſenſe it is ſynonymous 
to /pontancous, The ſenſe of the word involuntary does not correſpond compleatly to 
that of the word voluntary, Involuntary 1s uſed in oppoſition to intentional; and to 


unconſtrained : but not to ſpontaneous, It might be of uſe to confine the fignification 


? * i . = 

of [INTENTIONALITY.) Ixxix J 

HA P. VIII. I 

O much with regard to the two firſt of the articles upon which INTROD. 5 
the evil tendency of an action may depend: viz. the act itſelf, and We br. of 

the general aſſemblage of the circumſtances with which it may have 5 ann 1 
been accompanied. We come now to conſider the ways in which the I 
particular circumſtance of intention may be concerned in it. 1 
IT. 9 
Firſt then, the intention or will may regard either of two objects: The intenti- 9 
1. The act itſelf: or, 2. Its conſequences. Of theſe objects, that which — 2 a li 
the intention regards may be ſtiled intentional, If it regards the act, act: or, 1 
| Sg, : : 2. The conſe- b. 
then the act may be ſaid to be intentional *: if the conſequences, ſo quences, 9 
alſo then may the conſequences. If it regards both the act and con- 1 
ſequences, the whole action may be ſaid to be intentional. Whichever 1 
of thoſe articles is not the object of the intention, may of courſe be ſaid 9 
to be unintentional. 5 4 
III. 4 
The act may very eaſily be intentional without the conſequences; and It may re- 9 
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of the words voluntary and involuntary to one ſingle and very narrow caſe, which will 1 
be mentioned in the next note. 1 
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IV. 
The conſequences of an act may alſo be intentional, without the acts 


— or the con- 


ſequences 
without re- 
garding the 
act in all its 
ſtages. 


— but not 
without re- 
garding the 
firſt ſtage. 


An act uninten- 
tional in its firſt 
ſtage, may be ſo 
with reſpect to, 
1. Quantity of 
matter moved: 
2. Direction: 

3. Velocity. 


being intentional throughout; that is, without its being intentional in 
every ſtage of it: but this is not ſo frequent a caſe as the former. You 
intend to hurt a man, ſuppoſe, by running againſt him, and puſhing 
him down: and you run towards him accordingly : but a ſecond man 
coming in on a ſudden between you and the firſt man, before you can 
ſtop yourſelf, you run againſt the ſecond man, and by him puſh down 
the firſt. | 
— Fo | 
But the conſequences of an act cannot be intentional, without the 
act's being itſelf intentional in at leaſt the firſt ſtage. If the act be not 
intentional in the firſt ſtage, it is no act of your's: there is accordingly 
no intention on your part to produce the conſequences : that is to ſay, 
the individual conſequences. All there can have been on your part is 
a diſtant intention to produce other conſequences, of the ſame nature, 
by ſome act of your's, at a future time: or elſe, without any intention, a 
bare wiſh to fee ſuch event take place. The ſecond man, ſuppoſe, runs 
of his own accord againſt the firſt, and puſhes him down. You had 
intentions of doing a thing of the ſame nature: viz. To run againſt 
him, and puſh him down yourſelf; but you had done nothing in pur- 
ſuance of thoſe intentions : the individual conſequences therefore of the 
act, which the ſecond man performed in puſhing down the firſt, cannot 


be ſaid to have been on your part intentional ®. 
VI. Secondly, 


b To render the analyſis here given of the poſlible ſtates of the mind in point of 
intentionality abſolutely compleat, it muſt be puſhed to ſuch a farther degree of mi- 
nuteneſs, as to ſome eyes will be apt to appear trifling. On this account it ſeemed ad- 
viſeable to diſcard what follows, from the text to a place where any one who thinks 
proper may paſs by it. An act of the body, when of the poſitive kind, is a motion: now 
in motion there are always three articles to be conſidered : 1. The quantity of matter 
that moves: 2. The direction in which it moves: and, 3. The velocity with which 
it moves, Correſpondent to theſe three articles, are ſo many modes of intentionality, 
with regard to an act, conſi dered as being only in its firſt tage, To be compleatly un- 
intentional, it muſt be unintentional with reſpect to every one of theſe three particu- 


* 


lars. 
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VI. 
Secondly, A conſequence, when it is intentional, may either be dire#ly 
ſo, or only obliquely. It may be ſaid to be directly or lineally intentional, 
when the proſpect of producing it conſtituted one of the links in the 
chain of cauſes by which the perſon was determined to do the act. 
It may be ſaid to be obliquely or collaterally intentional, when, al- 
though the conſequence was in contemplation, and appeared likely to 
enſue in caſe of the act's being performed, yet the proſpect of producing 
ſuch conſequence did not conſtitute a link in the aforeſaid chain. 
VII. 

Thirdly. An incident, which is directly intentional, may either be 
ultimately fo, or only mediately. It may be ſaid to be ultimately intentional, 
when it ſtands laſt of all exterior events in the aforeſaid chain of mo- 
tives; inſomuch that the proſpect of the production of ſuch incident, 
could there be a certainty of its taking place, would be ſufficient to 
determine the will, without the proſpect of its producing any other. 
It may be ſaid to be mediately intentional, and no more, when there 
is ſome other incident, the proſpect of producing which forms a ſub- 


lars. This is the caſe with thoſe acts which alone are properly termed in voluntary: 
acts, in the performance of which the will has no ſort of ſhare: ſuch as the contrac- 
tion of the heart and arteries, 

Upon this principle, acts that are unintentional in their firſt ſtage, may be diſtin- 
guiſhed into ſuch as are compleatly unintentional, and ſuch as are incompleatly un- 
Intentional : and theſe again may be unintentional, either in point of quantity of mat- 
ter alone, in point of direction alone, in point of velocity alone, orin any two of theſe 
points together. | 

The example given further on may eaſily be extended to this part of the analyſis, by 
any one who thinks it worth the while. | 

There ſeem to be occaſions in which even theſe diſquiſitions, minute as they may 
appear, may not be without their uſe in practice. In the caſe of homicide, for exam- 
ple, and other corporal injuries, all the diſtinctions here ſpecified may occur, and in 
the courſe of trial may, for ſome purpoſe or other, require to be brought to mind, 
and made the ſubject of diſcourſe. What may contribute to render the mention of 
them pardonable, is the uſe that might poſſibly be made of them in natural philoſophy. 
In the hands of an expert metaphyſician, theſe, together with the foregoing chapter on 
human actions, and the ſection on facts in general, in title Evidence of the Book of 
Procedure, might, perhaps, be made to contribute ſomething towards an exhauftive 
analyſis of the poſſible varieties of mechanical inventions. 


— M = ſequent 


Ixxxi 


INTRO D. 
Cn AP. VIII. 


A conſe- 
quence, when, 
intentional, 
may be di- 
rectly ſo, or 
obliquely. 


When di- 
realy, ulti- 
mately ſo, or 
mediately. 
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When di- 
rectly inten- 
tional, it 
may be ex- 
cluſively ſo, 
or inexclu- 
ſively. 


When in- 
excluſively, 
it may be 
conjunctive- 
ly, disj unc- 
tively, or in- 
diſcriminate- 
ly ſo. 


When dil- 
junctively, it 
may be with 
or without 
preference. 


Difference be- 
tween an inci- 
dent's being un- 
intentional, and 
disjunctively in- 
tentional, when 
the election is in 
favour of the 
ether. 


of LINTENTTIONALIIT v.) 


ſequent link in the ſame chain: inſomuch that the proſpect of produc- 
ing the former would not have operated as a motive, but for the ten- 
dency which it ſeemed to have towards the production of the latter. 
VIII. 1 

Fourthly. When an incident is directly intentional, it may either be 
excluſively ſo, or inexcluſively. It may be ſaid to be excluſively inten- 
tional, when no other but that very individual incident would have an- 
ſwered the purpoſe, inſomuch that no other incident had any ſhare in 
determining the will to the act in queſtion. It may be ſaid to have been 
inexcluſively * intentional, when there was ſome other incident, the 
proſpe& of which was acting upon the will at the ſame time. 

IX. xk 

Fifthly. When an incident is inexcluſively intentional, it may be 
either conjunctively fo, diſjunCtively, or indiſcriminately. It may be 
ſaid to be conjunctively intentional with regard to ſuch other incident, 
when the intention is to produce both: disjunctively, when the in- 
tention 1s to produce either the one or the other indifferently, but 
not both: indiſcriminately, when the intention is indifferently to pro- 
duce either the one or the other, or both, as it may happen. 

X. 

Sixthly. When two incidents are disjunctively intentional, they may 
be ſo with or without preference. They may be ſaid to be ſo with pre- 
ference, when the intention is, that one of them in particular ſhould 


happen rather than the other : without preference, when the intention 


is equally fulfilled, whichever of them happens ©. 


* or concurrently, 


© There is a difference between the caſe where an incident is altogether uninten- 
tional, and that in which, it being disjunctively intentional with reference to ano- 
ther, the preference is in favour of that other, In the firſt caſe, it is not the intention 
of the party that the incident in queſtion ſhould happen at all : in the latter caſe, the 


intention is rather that the other ſhould happen: but if that cannot be, then that this in 


queſtion ſhould happen rather than that neither ſhould, and that both, at any rate, ſhould 
not happen, | 
All theſe are diſtinctions to be attended to in the uſe of the particle or: a particle of 
very ambiguous import, and of great importance in legiſlation, See Append. tit. 
{ Compoſition, ] | | 
One 
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o [INTENTIONALITY.] 


One example will make all this clear. William II. king of England, 
being out a ſtag- hunting, received from Sir Walter Tyrrel a wound, 
of which he died *. Let us take this caſe, and diverſify it with a variety 
of ſuppoſitions, correſpondent to the diſtinctions juſt laid down. 

1. Firſt then, Tyrrel did not ſo much as entertain a thought of the 
king's death; or, if he did, looked upon it as an event of which there 
was no danger. In either of theſe caſes the incident of his killing the 
king was altogether unintentional. 

2. He ſaw a ſtag running that way, and he ſaw the king riding that 
way at the ſame time: what he aimed at was to kill the ſtag: he did 


not wiſh to kill the king: at the ſame time he ſaw, that if he ſhot, it 


was as likely he ſhould kill the king as the ſtag : yet for all that he 
ſhot, and killed the king accordingly. In this caſe the incident of his 
killing the king was intentional, but obliquely ſo. 

3. He killed the king on account of the hatred he bore _ and 
for no other reaſon than the pleafure of deſtroying him. In this caſe 
the incident of the king's death was not only directly but ultimately 
intentional. | 

4. He killed the king, intending fully ſo to do; not for any hatred 
he bore him, but for the ſake of plundering him when dead. In this 
caſe the incident of the king's death was directly intentional, but not 
ultimately : it was mediately intentional. | 

5. He intended neither more nor leſs than to kill the king. He had 
no other aim nor wiſh, In this caſe it was excluſively as well as di- 
rectly intentional : excluſively, to wit, with regard to every other ma- 
terial incident. 

6. Sir Walter ſhot the king in the right leg, as he was plucking a 
thorn out of it with his left hand. His intention was, by ſhooting the 
arrow into his leg through his hand, to cripple him in both thoſe limbs 
at the ſame time. In this caſe the incident of the king's being ſhot in 
the leg was intentional : and that conjunctively with another which did 
not happen; viz, his being ſhot in the hand. 


* Hume's hiſt, 
M 2 7. The 
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'brexiv Of [INTENTIONALITY. 
INTROD. 7. The intention of Tyrrel was to ſhoot the king either in the hand 
Cuar. VIII. or in the leg, but not in both; and rather in the hand than in the 
leg. In this caſe the intention of ſhooting in the leg was disjunctively 
concurrent, with regard to the other incident, and that with pre- 
ference. 

8. His intention was to ſhoot the king either in the leg or the hand, 
whichever might happen; but not in both. In this caſe the intention 
was inexcluſive, but disjunctively ſo : yet that, however, without pre- 
ference. = | 

9. His intention was to ſhoot the king either in the leg or the hand, 
or in both, as it might happen. In this caſe the intention was indif- 
criminately concurrent, with reſpect to the two incidents. 

| | XII. 
5 Intentionali- It is to be obſerved, that an act may be unintentional in any ſtage 
| ETD 6 ſtages of it, though intentional in the preceding: and, on the other 


with reſpect a | 
to itsdifferent hand, it may be intentional in any ſtage or ſtages of it, and yet unin- 
flages, how „ r EOF 1 
far material. tentional in the ſucceeding“. But whether it be intentional or no in 

any preceding ſtage, is immaterial, with reſpect to the conſequences, 


ſo it be unintentional in the laſt, The only point, with reſpe& to 
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5 which it is material, is the proof. The more ſtages the act is unin- 
2 tentional in, the more apparent it will commonly be, that it was un- 


intentional with reſpect to the laſt. If a man, intending to ſtrike you 
on the cheek, ſtrikes you in the eye, and puts it out, it will probably 
be difficult for him to prove that it was not his intention to ſtrike you 
in the eye. It will probably be eaſier, if his intention was really not 
to ſtrike you, or even not to ſtrike at all. 
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b Goodneſs It is frequent to hear men ſpeak of a good intention, of a bad in- 
1 3 tention; of the goodneſs and badneſs of a man's intention: a circum- 
1 diſmiſſed. ſtance on which great ſtreſs is generally laid. It is indeed of no ſmall 
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| importance, when properly underſtood : but the import of it is to the 
| laſt degree ambiguous and obſcure. Strictly ſpeaking, nothing can be 
ſaid to be good or bad, but either in itſelf ; which is the caſe only with 


See ch. vii. [Actions] par. 14. 
| pain 
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of [INTENTIONALITY. 


pain or pleaſure: or on account of its effects; which is the caſe only 1NTROD. 


with things that are the cauſes or preventives of pain and pleaſure. 
in a figurative and leſs proper way of ſpeech, a thing may alſo be ſtiled 
good or bad, in conſideration of its cauſe. Now the effects of an in- 
tention to do ſuch or ſuch an act, are the ſame objects which we have 
been ſpeaking of under the appellation of its conſequences : and the cauſes 
of intention are called motives. A man's intention then on any occaſion 
may be ſtiled good or bad, with reference either to the conſequences of 
the act, or with reference to his motives. If it be deemed good or 
bad in any ſenſe, it muſt be either becauſe it is deemed to be pro- 
ductive of good or of bad conſequences, or becauſe it is deemed to 
originate from a good or from a bad motive. But the goodneſs 
or badneſs of the conſequences depend upon the circumſtances. Now 
the circumſtances are no objects of the intention. A man intends 
the act: and by his intention produces the act: but as to the cir- 
cumſtances, he does not intend them: he does not, inaſmuch as 
they are circumſtances of it, produce them. If by accident there be 
a few which he has been inſtrumental in producing, it has been by 
former intentions, directed to former acts, productive of thoſe circum- 
ſtances as the conſequences : at the time in queſtion he takes them as 
he finds them. Acts, with their conſequences, are objects of the will 
as well as of the underſtanding: circumſtances, as ſuch, are objects 
of the underſtanding only,. All he can do with theſe, as ſuch, is to 
know or not to know them: in other words, to be conſcious of them, 
or not conſcious. To the title of Confciouſneſs belongs what is to be 
ſaid of the goodneſs or badneſs of a man's intention, as reſulting from 


the conſequences of the act: and to the head of Motives, what is to be 


faid of his intention, as reſulting from the motive. 
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CHAP. IX. 


Connection 
of this chap- 


ter with the 


foregoing. 
Acts adviſed 


and unad- 


viſed: con- 
ſciouſneſs, 


what. 


Unadviſed- 


neſs may re- 


gard either 
exiſtence, or 
materiality. 


The circum- 
ſtance may 
have been 


preſent, paſt, 


or future. 


An unadviſed 
act may be 
heedleſs, or 
not heedleſs. 


Of [CONSCIOUSNESS] 


F 


J. 
82 far with regard to the ways in which the will or intention may 
be concerned in the production of any incident: we come now to 
conſider the part which the underſtanding or perceptive faculty may 


have born, with relation to ſuch incident. 
II. 
A certain act has been done, and that intentionally: that act was 
attended with certain circumſtances: upon theſe circumſtances depended 
certain of its conſequences; and amongſt the reſt, all thoſe which were 


of a nature purely phyſical. Now then, take any one of theſe circum- 


ſtances, it 1s plain, that a man, at the time of doing the act from 
whence ſuch conſequences enſued, may have been either conſcious, with 
reſpect to this circumſtance, or unconſcious. In other words, he may 
either have been aware of the circumſtance, or not aware: it may 
either have been preſent to his mind, or not preſent. In the firſt caſe, 
the act may be ſaid to have been an adviſed act, with reſpect to chat 
circumſtance: in the other caſe, an unadviſed one. 
III. | 

There are two points, with regard to which an act may have been 
adviſed or unadviſed: 1. The exiftence of the circumſtance itſelf. 
2. The materiality of it“. 

IV. 

It is manifeſt, that with reference to the time of the act, ſuch cir- 

cumſtance may have been either preſent, paſt, or future. 
| V. | 

An act which is unadviſed, is either heedleſs, or not heedleſs. It is 
termed heedleſs, when the caſe is thought to be ſuch, that a perſon of 
ordinary prudence f, if prompted by an ordinary ſhare of benevolence, 


* See Ch. vii. [ Actions. ] par. 3. + See ch. vi, [ Senfibility.] par. 12. 
would 


7 


1 


of [CONSCIOUSNESS.] 


would have been likely to have beſtowed ſuch and ſo much attention 
and reflection upon the material circumſtances, as would have effectually 
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CHAP. IX. 


diſpoſed him to prevent the miſchievous incident from taking place: 


not heedleſs, when the caſe is not thought to be ſuch as above men- 
tioned * 
VI. 

Again. Whether a man did or did not t ſuppoſe the exiſtence or ma- 
teriality of a given circumſtance, it may be that he did ſuppoſe the 
exiſtence and materiality of ſome circumſtance, which either did not 
exiſt, or which, though exiſting, was not material. In ſuch caſe the 


act may be ſaid to be m/-adviſed, with reſpe&t to ſuch imagined cir- 


cumſtance : and it may be ſaid, that there has been an erroneous ſup- 
poſition, or a miſ-ſuppoſal in the caſe. 
VII. 

Now a circumſtance, the exiſtence of which is thus erroneouſly. ſup- 

poſed, may be material either, 1. In the way of prevention: or, 2. In 


that of compenſation. It may be ſaid to be material in the way of 


prevention, when its effect or tendency, had it exiſted, would have 
been to prevent the obnoxious conſequences : in the way of compenſa- 
tion, when that effect or tendency would have been to produce other 
conſequences, the beneficialneſs of which would have out-weighed the 
miſchievouſneſs of the others. 
VIII. 

It is manifeſt that, with reference to the time of the act, ſuch ima- 

ginary circumſtance may in either caſe have been ſuppoſed either to be 


preſent, Paſt, or future, 
IX. 
To return to the example exhibited in the preceding chapter. 
10. Tyrrel intended to ſhoot in the direction in which he ſhot ; but 
he did not know that the king was riding ſo near that way. In this 
caſe the act he performed in ſhooting, the act of ſhooting, was unad- 


viſed, with reſpect to the exiſtence of the circumſtance of the king's 
being ſo near riding that way. 


See B. I. tit. {[Extenuations,] 


11. 


A miſ-ad- 
viſed act, 
what.—a- 
miſ-ſuppoſal. 


The ſuppoſed 
circumſtance 
might have 
been material 
in the way 
either of pre- 
vention or 
of compen 
ſation. 


It may have 
been ſup- 
poſed pre- 
ſent, paſt, or 
future. 


Example,. 
continued 


from the laſt 
chapter. 
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In what caſe 
conſciouſneſs 
extends the 
intentionality 
from the act 


to the conſe- 


quences. 


Of [CONSCIOUSNESS] 


11. He knew that the king was riding that way : but at the diſtance 
at which the king was, he knew not of the probability there was that the 
arrow would reach him. In this caſe the act was unadviſed, with reſpect 


to the materiality of the circumſtance. 
12. Somebody had dipped the arrow in poiſon, without Tyrrel's 


knowing of it. In this caſe the act was unadviſed, with reſpect to the 


exiſtence of a paſt circumſtance. 
13. At the very inſtant that Tyrrel drew the bow, the king, being 


ſcreened from his view by the foliage of ſome buſhes, was riding fu- 
riouſly, in ſuch manner as to meet the arrow in a direct line: which 
circumſtance was alſo more than Tyrrel knew of. In this caſe the act 
was unadviſed, with reſpect to the exiſtence of a preſent circum- 
ſtance. | 

14. The king being at a diſtance from court, could get nobody to 
dreſs his wound till the next day ; of which circumſtance Tyrrel was 
not aware. In this caſe the act was unadviſed, with reſpect to what 
was then a future circumſtance. 

15. Tyrrel knew of the king's being riding that way, of his being ſo 
near, and ſo forth; but being deceived by the foliage of the buſhes, he 
thought he ſaw a bank between the ſpot from which he ſhot, and that 
to which the king was riding. In this caſe the act was miſ-adviſed, 
proceeding on the mſ-/uppoſal of a preventive circumſtance. 

16. Tyrrel knew that every thing was as above, nor was he deceived 
by the fuppoſition of any preventive circumſtance. But he believed the 
king to be an uſurper: and ſuppoſed he was coming up to attack a 
perſon whom Tyrrel beheved to be the rightful king, and who was 
riding by Tyrrel's ſide. In this caſe the act was alſo miſ-adviſed, but 
proceeded on the miſ-ſuppoſal of a compenſative circumſtance. 

3. 

Let us obſerve the connection there 1s between intentionality and 
conſciouſneſs. When the act itſelf is intentional, and with reſpect to 
the exiſtence of all the circumſtances adviſed, as alſo with reſpect to 
the materiality of thoſe circumſtances, in relation to a given conſe- 
quence, and there is no miſ-ſuppoſal with regard to any preventive 

circumſtance, 
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c [CONSCIOUSNESS. 


circumſtance, that conſequence muſt alſo be intentional : in other words; 
adviſedneſs, with reſpe& to the circumſtances, if clear from the miſ- 
ſuppoſal of any preventive circumſtance, extends the intentionality from 
the act to the conſequences. Thoſe conſequences may be either directly 


intentional, or only obliquely ſo: but at any rate they cannot but be 


intentional. 

| = 

To go on with the example. If Tyrrel interided to ſhoot in the 
direction in which the king was riding up, and knew that the king was 
cuming to meet the arrow, and knew the probability there was of his 
being ſhot in that ſame part in which he was ſhot, or 1n another as 
dangerous, and with that ſame degree of force, and ſo forth, and was 
not miſled by the erroneous ſuppoſition of a circumſtance by which the 
ſhot would have been prevented from taking place, or any ſuch other 
preventive circumſtance, it 1s plain he could not but have intended the 
king's death. Perhaps he did not poſitively wiſh it ; but for all that, 
in a certain ſenſe he intended it. 

XII. 

What heedleſſneſs is in the caſe of an unadviſed act, raſhneſs is in 
the caſe of a miſadviſed one. A miſadviſed act then may be either 
raſh or not raſh. It may be termed raſh, when the caſe is thought to 
be ſuch, that a perſon of ordinary prudence, if prompted by an ordi- 
nary ſhare of benevolence, would have employed ſuch and ſo much at- 
tention and reflection to the imagined circumſtance, as, by diſcovering 
to him the non-exiſtence, improbability, or immateriality of it, would 
have effectually diſpoſed him to prevent the miſchievous incident from 
taking place. 

1 
In ordinary diſcourſe, when a man does an act of which the conſe- 
quences prove miſchievous, it is a common thing to ſpeak of him as 
having acted with a good intention or with a bad intention, of his in- 
tention's being a good one or a bad one. The epithets good and bad 
are all this while applied, we ſee, to the intention: but the applica- 
tion of them is moſt commonly governed by a ſuppoſition formed with 
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ard to the nature of the motive. The act, though eventually it 
prove miſchievous, is ſaid to be done with a good intention, when it 
is ſuppoſed to iſſue from a motive which is looked upon as a good 


motive: with a bad intention, when it is ſuppoſed to be the reſult of a 


motive which is looked upon as a bad motive. But the nature of the 
conſequences intended, and the nature of the motive which gave birth 
to the intention, are objects which, though intimately connected, are 
perfectly diſtinguiſhable. The intention might therefore with perfect 
propriety be ſtiled a good one, whatever were the motive. It might 
be ſtiled a good one, when not only the conſequences of the act prove 
miſchievous, but the motive which gave birth to it was what is called a 


bad one. To warrant the ſpeaking of the intention as being a good one, it 


is ſufficient if the conſequences of the act, had they proved what to the 
agent they ſeemed likely to be, would have been of a beneficial nature. 
And in the ſame manner the intention may be bad, when not only the 
conſequences of the act prove beneficial, but the motive which gave 
birth to it was a good one. 

XIV. 

Now, when a man has a mind to fpeak of your intention as being 
good or bad, with reference to the conſequences, if he ſpeaks of it at 
all he muſt uſe the word intention, for there is no other. But if a 
man means to ſpeak of the motive from which your intention orig1- 
nated, as being a good or a bad one, he is certainly not obliged to 
uſe the word intention : 1t 1s at leaſt as well to uſe the word motive. 
By the ſuppoſition he means the motive; and very likely he may not 
mean the intention. For what is true of the one is very often not 
true of the other. The motive may be good when the intention is 
bad: the intention may be good when the motive is bad: whether 
they are both good or both bad, or the one good and the other bad, 
makes, as we ſhall ſee hereafter, a very eſſential difference with regard 
to the conſequences “. It is therefore much better, when motive is 
meant, never to ſay intention. 


See ch. Xii. [Conſequences.) 
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XV. 
An example will make this clear. Out of malice a man proſecutes 
you for a crime of which he believes you to be guilty, but of which 
in fact you are not guilty. Here the conſequences of his conduct are 
miſchievous: for they are miſchievous to you at any rate, in virtue of 


the ſhame and anxiety which you are made to ſuffer while the proſe- 


cution is depending : to which is to be added, in caſe of your being con- 
victed, the evil of the puniſhment. To you therefore they are miſchievous; 
nor 1s there any one to whom they are beneficial. The man's motive was 
alſo what is called a bad one: for malice will be allowed by every body to 


be a bad motive. However, the conſequences of his conduct, had they 


proved ſuch as he believed them likely to be, would have been good: 
for in them would have been ineluded the puniſhment of a criminal, 
which is a benefit to all who are expoſed to ſuffer by a crime of the 
like nature. The intention therefore, in this caſe, though not in a com- 
mon way of ſpeaking the motive, might be ſtiled a good one. But of mo- 
tives more particularly in the next chapter. 

XVI. 

In the ſame ſenſe, the intention, whether it be poſitively good or 
no, ſo long as it is not bad, may be termed innocent. Accordingly, 
let the conſequences have proved miſchievous, and let the motive have 
been what it will, the intention may be termed innocent in either of 
two caſes: 1. In the caſe of un- adviſedneſs with reſpect to any of the 
circumſtances on which the miſchievouſneſs of the conſequences de- 
pended: 2. In the caſe of miſ-adviſedneſs with reſpe& to any circum- 


ſtance, which, had it been what it appeared to be, would have ſerved 


either to prevent or to outweigh the miſchief. 
XVII. 

A few words for the purpoſe of applying what has been ſaid to the 
Roman law. Unintentionality, and innocence of intention, ſeem both 
to be included in the caſe of infortunium, where there is neither dolus 
Un-adviſedneſs coupled with heedleſſneſs, and miſ-adviſed- 


intentionality correſponds to dolus. Oblique intentionality ſeems hardly 
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to have been diſtinguiſhed from direct; were it to occur, it would pro- 
bably be deemed alſo to correſpond to dolus. The diviſion into culpa, 
lata, levis, and leviſima, is ſuch as nothing certain can correſpond to, 
What is it that it expreſſes? A diſtinction, not in the caſe itſelf, but 
only in the ſentiments which any perſon (a judge, for inſtance) may 
find himfelf diſpoſed to entertain with relation to it: ſuppoſing it al- 
ready diſtinguiſhed into three ſubordinate caſes by other means. 

The word dolus ſeems ill enough contrived : the word culpa as in- 
differently. Dolus, upon any other occaſion, would be underſtood to 
imply deceit, concealment, * clandeſtinity * : but here it is extended to 
open force. Culpa, upon any other occaſion, would be underſtood to 
extend to blame of every kind. It would therefore include dolus v. 

XVIII. 
The above- mentioned definitions and diſtinctions are far from being 
mere matters of ſpeculation. They are capable of the moſt extenſive 


* See B. I. tit. [Theft] werbo [amenable.] 


2 Dolus, an virtus quis in hoſte requirit ? V1RGIL. 
JoAw ne *% Do. HOMER. 


d I pretend not here to give any determinate explanation of a ſet of words, of which 
the great misfortune is, that the import of them is confuſed and indeterminate. y 
ſpeak only by approximation, To attempt to determine the preciſe import that has 
been given them by a hundredth part of the authors that have uſed them, would be an 
endleſs taſk. Would any one talk intelligibly on this ſubje& in Latin? let him throw 
out dolus altogether: let him keep culpa, for the purpoſe of expreſſing not the caſe it- 
ſelf, but the ſentiment that 1s entertained concerning a caſe deſcribed by other means, 
For intentionality, let him coin a word boldly, and ſay intentionalitas for unintentiona- 
lity, non-intentionalitas, For unadviſedneſs, he has already the word inſcitia; tho? the 
words imprudentia, inobſervantia, were it not for the other ſenſes they are uſed in, would: 
do better: for unadviſedneſs coupled with heedleſſneſs, let him ſay in/citia culpabilis < 
for unadviſedneſs without heedleſſneſs, inſcitia inculpabilis : for miſ-adviſedneſs coupled 
with raſhneſs, error culpabilis, error temerarius, or error cum temeritate for miſ-adviſed- 
neſs without raſhneſs, error inculpabilis, error non temerarius, or error fine temeritate. 

It is not unfrequent likewiſe to meet with the phraſe, malo animo : a phraſe ſtill more 
indeterminate, if poſſible, than any of the former. It ſeems to have reference either 
to intentionality, or to conſciouſneſs, or to the motive, or to the diſpoſition, or to any. 
two or more of theſe taken together; nobody can tell which: theſe being objects which. 


ſeem to have never hitherto been properly diſtinguiſhed and defined, 
| and, 


ho yt” 


Of [CONSCIOUSNESS] rei 


and conſtant application, as well to moral diſcourſe as to legiſlative INTROD. 
practice. Upon the degree and bias of a man's intention, upon the Lie {58 
abſence or preſence of conſciouſneſs or miſ-ſuppoſal, depend a great 
part of the good and bad, more eſpecially of the bad conſequences of 
an act; and on this, as well as other grounds, a great part of the de- 
mand for puniſhment *. The preſence of intention with regard to 
ſach or ſuch a conſequence, and of conſciouſneſs with regard to ſuch 
or ſuch a circumſtance, of the a&, will form ſo many criminative cir- 
cumſtances , or eſſential ingredients in the compoſition of this or that 
offence : applied to other circumſtances, conſciouſneſs will form a 
ground of aggravation, annexable to the like offence 4. In almoſt all 
caſes, the abſence of intention with regard to certain conſequences, and 
the abſence of conſciouſneſs, or the preſence of miſ-ſuppoſal, with re- 
gard to certain circumſtances, will conſtitute ſo many. grounds of ex- 


tenuation l. 


See ch. xii. [Caſes unmeet.] + See B. I. tit. [Circumſtances influencing. 
1 See B. I. tit. [Aggravations.] See B. I. tit. [Extenuations, ] 
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"WH AP ® 
§ I. Different ſenſes of the word motive. * 


I. 
T is an acknowledged truth, that every kind of a& whatever, and 
conſequently every kind of offence, is apt to affume a different 
character, and be attended with different effects, according to the na- 
ture of the motive which gives birth to it. This makes it requiſite to 
take a view of the ſeveral motives by which human conduct is liable 


to be influenced. 


By a motive, in the moſt J ſenſe in which the word is ever 
uſed with reference to a thinking being, is meant any thing that can 
contribute to give birth to, or even to prevent, any kind of action. 
Now the action of a thinking being is the act either of the body, or 
only of the mind: and an act of the mind is an act either of the in- 
tellectual faculty, or of the will. Acts of the intellectual faculty will 
ſometimes reſt in the underſtanding merely, without exerting any in- 
fluence in the production of any acts of the will. Motives, which are 
not of a nature to influence any other acts than thoſe, may be ſtiled 
purely ſpeculative motives, or motives reſting in ſpeculation. But as 
to theſe acts, neither do they exerciſe any influence over external acts, 
or over their conſequences, nor conſequently over any pain or any plea- 
ſure that may be in the number of ſuch conſequences. Now it is only 
on account of their tendency to produce either pain or pleaſure, that 
any acts can be material. With acts, therefore, that reſt purely in the 
underſtanding, we have not here any concern : nor therefore with any 
object, if any ſuch there be, which, in the character of a motive, can 
have no influence on any other acts than thoſe. 

III. 


The motives with which alone we have any concern, are ſuch as are 


of a nature to act upon the will. By a motive then, in this ſenſe of 


the 


Of [MOTIVE S. 


the word, is to be underſtood any thing whatſoever, which, by in- 
fluencing the will of a ſenſitive being, is ſuppoſed to ſerve as a means 
of determining him to act, or voluntarily to forbear * to act, upon any 
occaſion. Motives of this ſort, in contradiſtinction to the former, may 
be ſtiled practical motives, or motives applying to practice. 

IV. 

Owing to the poverty and unſettled ftate of language, the word 
motive is employed indiſcriminately to denote two kinds of objects, 
which, for the better underſtanding of the ſubject, it is neceſſary ſhould 
be diſtinguiſhed. On ſome occaſions 1t is employed to denote any 
of thoſe really exiſting incidents from whence the act in queſtion 
is ſuppoſed to take its riſe. The ſenſe it bears on theſe occaſions may 
be ſtiled its literal or unfigurative ſenſe. On other occaſions it is em- 
ployed to denote a certatn fictitious entity, a paſſion, an affection of 
the mind, an ideal being which upon the happening of any ſuch inci- 
dent is conſidered as operating upon the mind, and prompting it to 
take that courſe, towards which it is impelled by the influence of ſuch 
incident. Motives of this claſs are Avarice, Indolence, Benevolence, 
and fo forth; as we ſhall ſee more particularly farther on. This latter 
may be ſtiled the figurative ſenſe of the term motive. 

V. 

As to the real incidents to which the name of motive is alſo given, 
theſe too are of two very different kinds. They may be either, 1. The 
internal perception of any individual lot of pleaſure or pain, the ex- 


pectation of which is looked upon as calculated to determine you to 


act in ſuch or ſuch a manner; as the pleaſure of acquiring ſuch a ſum 


2 When the effect or tendency of a motive is to determine a man to forbear to act, it 
may ſeem improper to make uſe of the term motive: fince motive, properly ſpeaking, 


means that which diſpoſes an object to move. We muſt however uſe that improper 


term, or a term which, though proper enough, is ſcarce in uſe, the word determinative. 
By way of juſtification, or at leaſt apology, for the popular uſage in this behalf, it may 
be obſerved, that even forbearance to act, or the negation of motion (that is, of bo- 
dily motion) ſuppoſes an a& done, when ſuch forbearance is voluntary. It ſuppoſes, 


to wit, an act of the will, which is as much a poſitive act, as much a motion, as any 
other act of the thinking ſubſtance. f c 
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Of MOTIVE Ss. 
of money, the pain of exerting yourſelf on ſuch an occaſion, and ſo 
forth: Or 2. Any external event, the happening whereof is regarded as 
having a tendency to bring about the perception of ſuch pleaſure or 
ſuch pain: for inſtance, the coming up of a lottery ticket, by which the 
poſſeſſion of the money devolves to you; or the breaking out of a fire in 
the houſe you are in, which makes it neceſſary for you to quit it. The 
former kind of motives may be termed interior, or internal : the latter 
exterior, or external, 


VI. 
Two other ſenſes of the term motive need alſo to be diſtinguiſhed. 
Motive refers neceſſarily to action. It is a pleaſure, pain, or other 


event, that prompts to action. Motive then, in one ſenſe of the word, 


muſt be previous to ſuch event. But, for a man to be governed by any 


motive, he muſt in every caſe look beyond that event which is called 


his action; he muſt look to the conſequences of it: and it is only in 
this way that the idea of pleaſure, of pain, or of any other event, can 
give birth to it. He muſt look, therefore, in every caſe, to ſome event 
poſterior to the act in contemplation : an event which as yet exiſts not, 
but ſtands only in proſpect. Now, as it is in all caſes difficult, and in moſt 
caſes unneceſſary, to diſtinguiſh between objects ſo intimately connected, 
as the poſterior poſſible object which is thus looked forward to, and the 
preſent exiſting object or event which takes place upon a man's looking 
forward to the other, they are both of them ſpoken of under the ſame 
appellation, motive. To diſtinguiſh them, the one firſt- mentioned may 
be termed a motive in proſpe#, the other a motive in : and under 
each of theſe denominations will come as well exterior as internal 
motives. A fire breaks out in your neighbour's houſe : you are under 
apprehenſion of its extending to your own : you are apprehenſive, that 
if you ſtay in it, you will be burnt: you accordingly run out of it, 


This then is the act: the others are all motives to it. The event of 


the fire's breaking out in your neighbour's houſe is an external motive, 
and that in eſe the idea or belief of the probability of the fire's ex- 
tending to your own houſe, that of your being burnt if you continue, 


and the pain you feel at the thought of ſuch a cataſtrophe, are all ſo 
many 
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many internal events, but ſtill in eſe: the event of the fire's aftually INTROD. oo 
extending to your own houſe, and that of your being actually burnt by * X. = 
it, external motives in proſpect : the pain you would feel at ſeeing your * 
houſe a burning, and the pain you would feel while you yourſelf were 1 
burning, internal motives in proſpect: which events, according as the | = 
matter turns out, may come to be in gfe: but then of courſe they will Wo 
ceaſe to act as motives, 
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VII. | 
Of all theſe motives, that which ſtands neareſt to the act, to the Motives im- 
production of which they all contribute, is that internal motive in ef amor — "=, 
which conſiſts in the expectation of the internal motive in proſpect : the LE 
pain or uneaſineſs you feel at the thoughts of being burnt'. All other | 
motives are more or leſs remote: the motives in proſpect, in propor- 
tion as the period at which they are expected to happen is more diſtant 
from the period at which the act takes place, and conſequently later in 
point of time: the motives in eſſe, in proportion as they alſo are more 
diſtant from that period, and conſequently earlier in point of time *, 
1 VIII. e 
It has already been obſerved, that with motives of which the in- Motives to 
Huence terminates altogether in the underſtanding, we have nothing on +65 
here to do. If then, among objects that are ſpoken of as motives with they mA in 


reference to the underſtanding, there be any which concern us here, it _ 28 
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b Whether it be the expectation of being burnt, or the pain that accompanies that | | 8 f 
expectation, that is the immediate internal motive ſpoken of, may be difficult to de- 3 
termine. It may even be queſtioned, perhaps, whether they are diſtin entities. Both Wl 


queſtions, however, ſeem to be mere queſtions of words, and the ſolution of them altoge- 
ther immaterial, Even the other kinds of motives, though for ſome purpoſes they de- 
mand a ſeparate conſideration, are, however, ſo intimately allied, that it will often be 
ſcarce practicable, and not always material, to avoid confounding them, as they have 
always hitherto been confounded. 
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© Under the term e muſt be included as well pa/? exiſtence, with reference to a 
given period, as preſent, They are equally real, in comparifon of what is as yet but 
future. Language is materially deficient, in not enabling us to diſtinguiſh with pre- 
ciſion between exiſtence as oppoſed to unreality, and preſent exiſtence as oppoſed to paſt. 
The word exiſtence in Engliſh, and e adopted by lawyers from the Latin, have the 
inconvenience of appearing to confine the exiſtence in queſtion to ſome ſingle period 
conſidered as being preſent. 
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is only in as far as ſuch objects may, through the medium of the un- 
derſtanding, exerciſe an influence over the will. It is in this way, and 
in this way only, that any objects, in virtue of any tendency they may 
have to influence the ſentiment of belief, may in a practical ſenſe act 
in the character of motives. Any objects, by tending to induce a belief 
concerning the exiſtence, actual or probable, of a practical motive; that 
is, concerning the probability of a motive in proſpect, or the exiſtence of a 
motive in %; may exerciſe an influence on the will, and rank with thoſe 
other motives that have been placed under the name of practical. The 
pointing out of motives ſuch as theſe, is what we frequently mean,, 
when we talk of giving reaſons. Your neighbour's houſe 1s on fire, as 
before. I obſerve-to you, that at the lower part of your neighbour's 
houſe is ſome wood-work, which joins on to your's; that the flames have 
caught this wood-work, and fo forth; which I do, in order to diſpoſe- 
you to believe as I believe, that if you ſtay in your houſe much longer 
you will be burnt. In doing thus then I ſuggeſt motives to your un- 
derſtanding ; which motives, by the tendency they have to give birth 
to or ſtrengthen a pain, which operates upon you in the character of an 
internal motive in eſſe, join their force to that of the reſt, and act as: 
motives upon the will. 


§ 2. No motives either conſtantiy good or conſtantly bad. 


IX. 

In all this chain of motives, the principal or original link ſeems to 
be the laſt internal motive in proſpect: it is to this that all the other 
motives in proſpe& owe their materiality : and the immediately acting; 
motive its exiſtence. This motive in proſpect, we ſee, is always ſome plea- 
ſure, or ſome pain: ſome pleaſure, which the act in queſtion is expected 
to be a means of continuing or producing: ſome pain, which it is expect- 
ed to be a means of diſcontinuing or preventing. A motive is ſubſtan- 
tially nothing more than pleaſure or pain, opt rating in a certain manner. 

Now pleaſure is in itſelf a good: nay, even ſetting aſide immunity 
from pain, the only good: pain is in itſelf an evil; and indeed, without 
exception, the only evil: or elſe the words good and evil have no 

meaning. 
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meaning. And this is alike true of every ſort of pain, and of every 

{ort of pleaſure. It follows, therefore, immediately and inconteſtibly, 

that there is no ſuch thing as any ſort of motive that is in itſelf a bad one ©. 
XI. 

It is common, however, to ſpeak of actions as proceeding from gapd 
or from bad motives: in which caſe the motives meant are ſuch as are 
internal. The expreſſion is far from being an accurate one: and as it is 
apt to occur in the conſideration of almoſt every kind of offence, it 
will be requiſite to ſettle the preciſe meaning of it, and obſerve how 
far it quadrates with the truth of things. 

WD, XII. | 

With reſpe& to goodneſs and badneſs, as it is with every thing elſe 
that is not itſelf either pain or pleaſure, ſo is it with motives. If they 
are good or bad, it is only on account of their effects: good, on ac- 
count of their tendency to produce pleaſure, or avert pain: bad, on 
account of their tendency to produce pain, or avert pleaſure. Now the 
caſe is, that from one and the ſame motive, and from every kind of 
motive, may proceed actions that are good, others that are bad, and 
others that are indifferent. This we ſhall proceed to ſhew with reſpe& 
to all the different kinds of motives, as determined by the various kinds 
of pleaſures and pains. 

XIII. 

Such an analyſis, uſeful -as it is, will be found to be a matter of 
no {mall difficulty; owing in great meaſure to a certain perverſity of 
ſtructure which prevails more or leſs throughout all languages. To 
ſpeak of motives, as of any thing elſe, one muſt call them by their 
names. But the misfortune is, that it is rare to meet with a motive 
of which the name expreſſes that and nothing more, Commonly, 
along with the very name of the motive, 1s tacitly involved a propoſi- 


Let a man's motive be ill-will; call it even malice, envy, cruelty: it is ſtill a 
kind of pleaſure that is his motive: the pleaſure he takes at the thoughts of the pain 
which he ſees, or expects to ſee, his adverſary undergo, Now even this wretched plea- 
ſure, taken by itſelf, is good: it may be faint ; it may be ſhort: it muſt at any rate be 
impure: yet while it laſts, and before any bad conſequences atrive, it is as good as any 


other that is not more intenſe. See ch. iv. [Value.] 
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c e [MOTIVES] 

INTROD, tion, imputing to it a certain quality; a quality which, in many caſes, 
— * will appear to include that very goodneſs or badneſs, concerning which 
we are here enquiring whether, properly ſpeaking, 1t be or be not im- 
putable to motives. To uſe the common phraſe, in moſt caſes, the 
name of the motive is a word which is employed either only in a good 
ſenſe, or elſe only in a bad ſenſe. Now, when a word is ſpoken of as 
being uſed in a good ſenſe, all that is neceſſarily meant is this: that in 
conjunction with the idea of the object it is put to ſignify, it conveys, 
an idea of approbation : that is, of a pleaſure or ſatisfaction, entertained 
by the perſon who employs the term, at the thoughts of ſuch obje&. In 
like manner, when a word is ſpoken of as being uſed in a bad ſenſe, 
all that is neceſſarily meant is this: that, in conjunction with the idea 
of the object it is put to ſignify, it conveys an idea of diſapprobation : 
that is, of a diſpleaſure entertained by the perſon who employs the 
term, at the thoughts of ſuch object. Now, the circumſtance on which 
fuch approbation 1s grounded will, as naturally as any other, be the 
opinion of the goodneſs of the object in queſtion, as above explained : 
ſuch, at leaſt, it muſt be, upon the principle of utility. So, on. the 
other hand, the circumſtance on which any ſuch diſapprobation is. 
grounded, will, as naturally as any other, be the opinion of the bad- 
neſs of the object: ſuch, at leaſt, it muſt be, in as far as the principle 

of utility 1s taken for the ſtandard. 

Now there are certain motives. which, unleſs in a few particular 
caſes, have ſcarcely any other name to be expreſſed by but ſuch a word 
as is uſed only in a good ſenſe. This is the caſe, for example, with: 
the motives of piety and honour. The conſequence of this is, that if, 
in ſpeaking of ſuch a motive, a man ſhould have occaſion to apply the 
epithet bad to any actions which he mentions as apt to reſult from. it, he 
muſt appear to be guilty of a contradiction in terms. But the names of 
motives which have ſcarcely any other name to be expreſſed by, but ſuch: 
a word as is uſed only in a bad ſenſe, are many more *. This is the 
caſe, for example, with. the motives of luſt and avarice. And accord- 
ingly, if in ſpeaking of any ſuch motive, a man ſhould have occaſion. 
to apply the epithets good or indifferent to any actions which he men- 


ht 


7 * 6 8 . o * 
- s : y p \ 7 9 CRT _ — - * . - 1 n * 4 
— a : y 4 P >: : a | * 
” * — RT. — J ” P Foun * * * * 1 * — * * ” K . - « 
ö * A - * * „ I c * a 4 ; 4 — 1 p 2 — mom e — E n N "ROW * - 

Dow 0 Bel ae 9 ä — G 15 ” REID N e l 4.6 . — 9 tf 7 C ww MI, —— PR BO — _ _ 

5 r 705-0 . N | n r * 8 1 g : « - : * 8 - 85 RT — PS. _ —— — — — 6 27 3 - 
— — F . Wy r 5 bed N W 8 * " des hal La , _ — — Ss — — — — 

3 " = K ” — 2 — I EI — — » & ” | — — — — 4 a I by "_ N : — 8 2 —— ” — 

K a — N — 2 1 4 — — —— — — » c — — — * 2 8 — — ——— 6 2 * — 

2 9 * n - —— _ — a ä ö — — 5 — — —— s — — - þ- Cn OC ** — 4 p — — — — —— —— * 
* _ XI — * E 2 * ” 6 = 8 — _ » 2 2 4 - - — 


9 


* 


* e Ln ER 


* For the reaſon , ſee Chap. xi, [Diſpoſitions] par. xvii, note. 
ID tions 


Of (MOTIVES. 


tions as apt to reſult from it, he muſt here alſo appear to be guilty of 
a ſimilar contradiction . 

This perverſe aſſociation of ideas cannot, it 1s evident, but throw 
great difficulties in the way of the enquiry now before us. Confining 
himſelf to the language moſt in uſe, a man can ſcarce avoid running, 
in appearance, into perpetual contradictions. His propoſitions will 
appear, on the one hand, repugnant to truth; and, on the other hand, 
adverſe to utility. As paradoxes, they will excite contempt : as miſ- 
chievous paradoxes, indignation. For the truths he labours to convey, 
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however important, and however ſalutary, his reader is never the better: 


and he himſelf is much the worſe. To obviate this inconvenience com- 
pleatly, he has but this one unpleaſant remedy; to lay aſide the old 
phraſeology, and invent a new one. Happy the man whoſe language 
is ductile enough to permit him this reſource. To palliate the incon- 
venience, where that method of obviating it is impracticable, he has 
nothing left for it but to enter into a long diſcuſſion, to ſtate the whale 
matter at large, to confeſs, that for the ſake of promoting the purpoſes, 
he has violated the eſtabliſhed laws of language, and to throw himſelf 
upon the mercy of his readers f. 


83. 


To this imperfection of language, and nothing more, are to be attributed, in great 


meaſure, the violent clamours that have from time to time been raiſed againſt thoſe in- 
genious moraliſts, who, travelling out of the beaten track of ſpeculation, have found 


more or. leſs difficulty in diſentangling themſelves from the ſhackles of ordinary lan 


guage: ſuch as Rochefoucault, Mandeville, and Helvetius. To the unſoundneſs of 


their opinions, and, with ftill greater injuſtice, to the corruption of their hearts, was 


often imputed, what was moſt commonly owing either to a want of ſkill in matters of 
language on the part of the author, or a want of diſcernment, poſhbly now and then: 


in ſome inſtances a want of probity, on the part of the commentator. 


f Happily, language is not always ſo intractable, but that by making uſe of two 


words inſtead of one, a man may avoid the inconvenience of fabricating words that are 
abſolutely new. Thus, inftead of the word /u/?, by putting together two words, in 
common uſe, he may frame the neutral expreſſion, deſire :. inſtead of the word 
avarice, by putting together two other words, alſo in common uſe, he may frame the 
neutral expreſſion, pecuniary intereſt. This, accordingly, is the courſe which I have 
taken, In theſe inſtances, indeed, even the combination is not novel: the only no- 


velty. 
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& 3. Catalogue of motives correſponding to that of Pleaſures and Pains. 
XIV. 


From the pleaſures of the ſenſes, conſidered in the groſs, reſults the 


motive which in a neutral ſenſe may be termed phyſical deſire: in a bad 


ſenſe, it is termed ſenſuality. Name uſed in a good ſenſe, it has none. 


Of this, nothing can be determined, till it be conſidered ſeparately, with 


reference to the ſeveral ſpecies of pleaſures to which it correſponds. 


XV. 
In particular, then, to the pleaſures of the taſte or palate correſponds 
a motive, which in a neutral ſenſe having received no name that can 
ſerve to expreſs it in all caſes, can only be termed, by circumlocution, 
the love of the pleaſures of the palate. In particular caſes it is ſtiled 
hunger: in others, thirſt®. The love of good cheer expreſſes this 
motive, but ſeems to go beyond: intimating, that the pleaſure is to be 


partaken of in company, and involving a kind of ſympathy. In a bad 


ſenſe, it is ſtiled in ſome caſes greedineſs, voraciouſneſs, gluttony: in 
others, principally when applied to children, 1:quoriſhneſs. It may in 
ſome caſes alſo be repreſented by the word daintineſs. Name uſed in a 
good ſenſe, it has none. 

1. A boy, who does not want for victuals, ſteals a cake out of a 
paſtry-cook's ſhop, and eats it. In this caſe his motive will be univerſally 
deemed a bad one: and if it be aſked what it is, it may be anſwered, 
perhaps, liquoriſhneſs. 2. A boy buys a cake out of a paſtry-cook's ſhop, 


velty there is conſiſts in the ſteady adherence to the one neutral expreſſion, rejecting alto- 

gether the terms, of which the import is infected by adventitious and unſuitable ideas. 
In the catalogue of motives, correſponding to the ſeveral ſorts of pains and plea- 

ſures, I have inſerted ſuch as have occurred to me. I cannot pretend to warrant it 


compleat. To make ſure of rendering it ſo, the only way would be, to turn over the 


dictionary from beginning to end: an operation which, in a view to perfection, would 
be neceſſary for more purpoſes than this. See B. I. tit, [Defamation] and Append. 
tit. [Compoſition. ] 


E Hunger and thirſt, conſidered in the light of motives, import not ſo much the de- 
fire of a particular kind of pleaſure, as the deſire of removing a poſitive kind of pain. 
hey do not extend to the deſire of that kind of pleaſure which depends on the choice 


of foods and liquors, | 
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and eats it, In this caſe his motive can ſcarcely be looked upon as INTROD. 
| either good or bad, unleſs his maſter ſhould be out of humour with him; * X. | "i 
A and then, perhaps, he may call it liquoriſnneſs, as before. In both | 1 
; caſes, however, his motive is the ſame. It is neither more nor leſs N 
than the motive correſponding to the pleaſures of the palate k. 


I 1. 


4 eru / To the pleaſures of the Veneryal ſenſe correſponds the motive which, H de- Sexu 
in a neutral ſenſe, may be termed weaezeal deſire. In a bad ſenſe, it is 8 err 
ſpoken of under the name of laſciviouſneſs, and a variety of other the pleaſures | 
. 7 . . ; of the wene- 41 
names of reprobation. Name uſed in a good ſenſe, it has none. 244 * 
1. A man raviſhes a virgin. In this caſe the motive is, without ſcruple, 
termed by the name of luſt, laſciviouſneſs, and fo forth; and is univerſally 


looked upon as a bad one. 2. The ſame man, at another time, exerciſes 
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| the rights of marriage with his wife. In this caſe the motive is ac- 7 
counted, perhaps, a good one, or at leaſt indifferent: and here people 1 
would ſcruple to call it by any of thoſe names. In both caſes, however, | b 
1 the motive may be preciſely the ſame. In both caſes it may be neither x 
more nor leſs than that of fenexyal deſire. Jenn 8 8 
XVII. 9 
To the pleaſures of curioſity correſponds the motive known by the Curioſity, is 
FT fame name: and which may be otherwiſe called the love of novelty, 38 1 
N or the love of experiment; and, on particular occaſions, ſport, and the pleaſures Tad 
ſometimes play.. | of curioſity. _— : 
1. A boy, in order to divert himſelf, reads an improving book : the = 
* 
b It will not be worth while, in every caſe, to give an inſtance in which the action i 


may be indifferent: if good as well as bad actions may reſult from the ſame motive, it 
is ealy to. conceive, that fo alſo may indifferent, 


i Love indeed includes ſometimes this idea: but then it can never anſwer the pur- A 
poſe of exhibiting it ſeparately : ſince there are three motives, at leaſt, that may all of 1 
them be included in it, beſides this: the love of beauty correſponding to the pleaſures mA 
of the eye, and the motives correſponding to thoſe of amity and benevolence, We 
ſpeak of the love of children, of the love of parents, and the love of God. Theſe 
pious uſes protect the appellation, and preſerve it from the ignominy poured forth upon 
its profane aſſociates. Even ſenſual love would not anſwer the purpoſe ; ſince that 


would include the love of beauty. ; 
| motive 


cĩv 


INTRO D. 
C HAP. X. 


None to the 
other plea- 
ſures of 


ſenſe. 


Pecunĩary 
intereſt tothe 
pleaſures of 


wealth. 
None to the 
pleaſures of 
Kill. 
) 
1 To the plea- 
; ſures of ami- 
a ty, the deſire 
of ingratiat- 
, ing one's ſelf, 


- LY! +a 7 - K n þ \ EE 4 ' 
A — r — Pd Z * N ' 47 
. 2 - 3 3 * * 1 — SITS 5 — N = * I Sag - 4 8 — 
o x - 142 I, 8 os i 1 4 wa d- * 5 * ld N N 2 Ta OL * 8 * * 0 7 * 1 9 2 ( 1 F 
8 5 4 * ">: *) a= TRE Nx ; wil os = M =. —_— N 
, þ ; £ 9 F 0 . ** * . > Joy . \ _— 1 1 r NU SY + = C157 * 7 F 
5 jp . * k N 5 . þ Ys k ATR =. C X ng St RED he 
: x * - 7 6 G 83 gt o TIS RE. Aon n 3 3 . = 
2 * L ; 2 L 8 7 . N _ q — 7 4 5 5 4 „ 5" = AE 2 * i - - - \ - 
5 — a ny 7 = 2 _— : \ = . 
. OR . . 5 4 * 1 . L Ns + = . r g 2 7 c - \ l 
—E ä — = 3 Xx * R 6 . 1 : 6 . - 4 * - 4 5 - N 
r es e * — . a : —.— — : J WY " 
— 2 : = > 4632 * . harroad party r — R 2 ww 8 * — WET 44 N a 4, ; 
— — EY + = = — —œ— — — - SLES . = rey 4 2 e f 248 "We" * 3 * . * nn . IV 8 * 2 LS : 2 . N — hy = 
= mY — a Serge i SI p — D < — « XI p > 2». 4 £A CREED; * r 4 CoA IS” SEDER r . 4 2 — 2 
= — * = __ yn n IP 1 * * 9 ” A 2 8 A, ks 2 5 * =P — — — * e * 1 5 5 8 N p : a : | 
- g 3 5 1 2 r - nb — — " ke * 2 : : a 2 9 —I — A 2 6 —_ OO * a 1 , 4 — — 8 i r F 8 8 5 | — — 8 
hs * A y 2s as. : — . — "ION Oe 4 nenn I IST REIN - ä 9 2 3 MERE — - RES 8 8 ꝶ6— e 5 a ft N — __ - p Bo - —— — 
. * 7 8 * 2 * 8 r „. — preg ow 5 0 8 * — — — OS ee Dy . —— 8 r gout . $4 N r — n he _ 2 A > : 
' . : * . _- ” MO n & - 8 Ir EIS nora ors . = - 279 rr —— g ³ A 4 ²⅛ —'•lbCꝛ .! . — 
, * K p 4 — 1 — — ” 222 — 
4 a a 


2 F443: "a 

2 __ = 
2 1 = ada. 
— — — — E999 


of [MOTIVE S.) 


motive is accounted, perhaps, a good one: at any rate not a bad one 
2. He ſets his top a ſpinning : the motive is deemed, at any rate, not a 
bad one. 3. He lets looſe a mad ox among a crowd: his motive is now, 
perhaps, termed an abominable one. Yet in all three caſes the motive 
may be the very ſame: it may be neither more nor leſs than 


curioſity. 
XVIII. 


As to the other pleaſures of ſenſe, they are of too little conſe- 
quence to have given any ſeparate denominations to the correſponding 


motives. 


XIX. 

To the pleaſures of wealth correſponds the ſort of motive, which, in 
a neutral ſenſe, may be termed pecuniary intereſt, In a bad ſenſe, it 
is termed, in ſome caſes, avarice, covetouſneſs, rapacity, or lucre: in 
other caſes, niggardlineſs: in a good ſenſe, but only in particular 
caſes, economy and frugality; and in ſome caſes the word induſtry 
may be applied to it. In a ſenſe nearly indifferent, but rather bad 
than otherwiſe, it is ſtiled, though on, in particular caſes, par- 
dagen 

1. For money, you gratify a man's hatred, by putting his adverſary to 
death. 2. For money, you plow his field for him. In the firſt caſe your 
motive is termed lucre, and is accounted corrupt and abominable: 
in the ſecond, for want of a proper appellation, it is ſtiled induſtry; 
and is looked upon as innocent at leaſt, if not meritorious. Yet the 
motive is in both caſes preciſely the ſame : it is neither more nor leſs 
than that of pecuniary intereſt, 

XX. 

The pleaſures of {kill are neither diſtin& enough, nor of conſequence 
enough, to have given a name to the correſponding motive. 
| : XXI. 
Io the pleaſures of amity correſponds a motive which, in a neutral 
ſenſe, may be termed the deſire of ingratiating one's ſelf. In a bad 
ſenſe, it is, in certain caſes, ſtiled ſervility: in a good ſenſe, it has no 


name that is peculiar to it. In the caſes in which it has been looked 
5 On 
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Of (MOTIVES) 
on with a favoutable eye, it has ſeldom been diſtinguiſhed from the 


motive of ſympathy or benevolence, with which, in ſuch caſes, it is 


commonly aſſociated. 

1. To acquire the affections of a woman before marriage, to preſerve 
them afterwards, you do every thing, that 1s conſiſtent with other 
duties, to make her happy: in this caſe your motive is looked upon 
as laudable, though there is no name for it. 2. For the ſame purpoſe, 
you poiſon a woman with whom ſhe is at enmity : in this caſe your 
motive is looked upon as abominable, though {till there is no name 
for it. 3. To acquire or preſerve the favour of a man who is richer or 
more powerful than yourſelf, you make yourſelf ſubſervient to his 


pleaſures. Let them even be lawful pleaſures, if people chuſe to at- 


tribute your behaviour to this motive, you will not get them to find 
any other name for it than ſervility. Yet in all three cafes the motive 
is the ſame: it is neither more nor leſs than the deſire of ingratiating 
yourſelf. | | 

XXII. 

To the pleaſures of the moral ſanction, or, as they may otherwiſe be 
called, the pleaſures of a good name, correſponds a motive which, in 
a neutral ſenſe, has ſcarcely yet obtained any adequate appellative. It 
may be ſtiled, the love of reputation. It is nearly related to the mo- 


tive laſt preceding: being neither more nor leſs than the deſire of 


ingratiating one's ſelf with, or, as in this caſe we ſhould rather ſay, of 
recommending one's ſelf to, the world at large. In a good ſenſe, it is 
termed honour, or the ſenſe of honour: or rather, the word honour is 
introduced ſomehow or other upon the occaſion of its being brought 
to view: for in ſtrictneſs the word honour is put rather to ſignify that 
imaginary object, which a man is ſpoken of as poſſeſſing upon the oc- 
caſion of his obtaining a conſpicuous ſhare of the pleaſures that are in 
queſtion. In particular caſes, it is ſtiled the love of glory. In a bad ſenſe, 
it is ſtiled, in ſome caſes, falſe honour ; in others, pride; in others, vanity. 
In a ſenſe not decidedly bad, but rather bad than otherwiſe, ambition. 
In an indifferent ſenſe, in ſome caſes, the love of fame: in others, the 
ſenſe of ſhame, And, as the e belonging to the moral ſanction run 
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Of (MOTIVES) 
INTROD. vndiſtinguiſhably | into the pains derived from the ſame ſource *, 


it m 
alſo be ſtiled, in ſome caſes, the fear of diſhonour, the * of = 
grace, the fear of infamy, the fear of ignominy, or the fear of ſhame. 

1. You have received an affront from a man: according to the cuſtom 
of the country, in order, on the one hand, to ſave yourſelf from the 
ſhame of being thought to bear it patiently ©; on the other hand, to 
obtain the reputation of courage; you challenge him to fight with 


A man's bearing an affront patiently, that is, without taking this method of doing 
what is called wiping it off, is thought to import one or other of two things: either 
that he does not poſſeſs that ſenſibility to the pleaſures and pains of the moral ſanction, 
which, in order to render himſelf a reſpectable member of ſociety, a man ought to 
Poſſeſs : or, that he does not poſſeſs courage enough to ſtake his life for the chance of 


gratifying that reſentment which a proper ſenſe of the value of thoſe pleaſures and thoſe 
Pains it is thought would not fail to inſpire. True it is, that there are divers other 


motives, by any of which the ſame conduct might equally be produced: the motives 
correſponding to the religious ſanction, and the motives that come under the head of be- 
nevolence. Piety towards God, the practice in queſtion being generally looked upon 
as repugnant. to the dictates of the religious ſanction: ſympathy for your antagoniſt 
himſelf, whoſe life would be put to hazard at the ſame time with your own; ſympathy: 


for his connections; the perfons who are dependent on him in the way of ſupport, or 


connected with him in the way of ſympathy: ſympathy for your own connections: and 
even ſympathy for the public, in caſes where the man is ſuch that the public appears to 


have a material intereſt in his life. But in compariſon with the love of life, the in- 


fluence of the religious ſanction is known to be in general but weak: eſpecially among 


people of thoſe claſſes who are here in queſtion: a ſure proof of which is the prevalence 
of this very cuſtom. Where it is ſo ſtrong as to preponderate, it is ſo rare, that, per- 


haps, it gives a man a place in the calendar: and, at any rate, exalts him to the rank 
of martyr. Moreover, the inſtances in which either private benevolence or public ſpi- 


rit predominate over the love of life, will alſo naturally be but rare: and, owing to the 


general propenſity to detraction, it will alſo be much rarer for them to be thought to do 


ſo. Now, when three or more motives, any one of them capable of producing a given 


mode of conduR, apply at.once, that which appears to be the moſt powerful, is that which 
will of courſe be deemed to have actually done the 20. and, as. the bulk of mankind, 
on this as on other occaſions, are diſpoſed to decide peremptory upon ſuperficial eſtimates, 
it will generally be looked upon as having done the whole. 

The conſequence 1s, that when a man of a certain rank forbears to take this chance 
of revenging an affront, his condu will, by. moſt people, be imputed to the love of 


life: which, when-it predominates over the love of reputation, is, by a not unſalutary 


aſſociation of ideas, ſtigmatized with the reproachful name of cowardice. 


* See Chap, vi. [Pleaſures and Pains.] par, xxiv. note. 
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Of [MOTIVES] 
mortal weapons. In' this caſe your motive will by ſome people be 
accounted laudable, and ſtiled honour : by others it will be accounted 
blameable, and theſe, if they call it honour, will prefix an epithet of 
improbation to it, and call it falſe honour. 2. In order to obtain a poſt 
of rank and dignity, and thereby to encreaſe the reſpects paid you by 


the public, you bribe the electors who are to confer it, or the judge 


before whom the title to it is in diſpute. In this caſe your motive is 
commonly accounted corrupt and abominable, and 1s ſtiled, perhaps, by 
ſome ſuch name as diſhoneſt or corrupt ambition, as there is no ſingle 
name for it. 3. In order to obtain the good-will of the public, you beſtow 
a large ſum in works of private charity or public utility. In this caſe 
people will be apt not to agree about your motive. Your enemies will 
put a bad colour upon it, and call it oftentation : your friends, to ſave 
you from this reproach, will chooſe to impute your conduct not to this 
motive but to ſome other: ſuch as that of charity (the denomination 
in this caſe given to private ſympathy) or that of public ſpirit. 
4. A king, for the ſake of gaining the admiration annexed to the name 
of conqueror (we will ſuppoſe power and reſentment out of the 
queſtion) engages his kingdom in a bloody war. His motive, by the 


multitude (whoſe ſympathy for millions is eafily overborne by the 


pleaſure which their imagination finds in gaping at any novelty they 
obſerve in the conduct of a ſingle perſon) is deemed an admirable 
one. Men of feeling and reflection, who diſapprove of the dominion 
exerciſed by this motive on this occaſion, without always perceiving 


that it is the ſame motive which in other inſtances meets with their 


approbation, deem it an abominable one; and becauſe the multitude, 
who are the manufacturers of language, have not given them a ſimple 
name to call it by, they will call it by ſome ſuch compound name as 


the love of falſe glory or falſe ambition. Yet in all four caſes the 
motive 1s the ſame: it is neither more nor leſs than the love of re- 


putation. 
XXIII. 


To the pleaſures of power correſponds the motive which, in a neutral 
tenſe, may be termed the love of power. People, who are out of hu- 
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fanatic zeal: in a ſenſe not decidedly bad, becauſe not appropriated to 
this motive, enthuſiaſm, or enthuſiaſtic zeal. 


Of [MOTIVE 8.1 


mour with it ſometimes, call it the luſt of power. In a good ſee, it 
is ſcarcely provided with a name. In certain caſes this motive, as well 
as the love of reputation, are confounded under the ſame name, am- 
bition. This is not to be wondered at, conſidering the intimate con- 
nection there is between the two motives in many caſes: ſince it com- 
monly happens, that the ſame object which affords the one ſort of 
pleaſure, affords the other ſort at the ſame time: for inſtance, offices, 
which are at once poſts of honour and places of truſt: and lince at any 
rate reputation is the road to power. 

1. If, in order to gain a place in adminiſtration, you poiſon the man 
who occupies it. 2. If, in the fame view, you propoſe a ſalutary plan 
for the advancement of the public welfare; your motive is in both 
caſes the ſame. Yet in the firſt caſe it is accounted criminal and 
abominable : in the ſecond caſe allowable, and even laudable. 

XXIV. 

To the pleaſures as well as to the pains of the religious ſanction 
correſponds a motive which has, ſtrictly ſpeaking, no perfectly neutral 
name applicable to all caſes, unleſs the word religion be admitted in 
this character: though the word religion, ſtrictly ſpeaking, ſeems to 
mean not ſo much the motive itſelf, as a kind of fictitious perſonage, 
by whom the motive is ſuppoſed to be created, or an aſſemblage of 
acts, ſuppoſed to be dictated by that perſonage: nor does it ſeem to be 
compleatly ſettled into a neutral ſenſe. In the ſame ſenſe it is alſo, in 
ſome caſes, ſtiled religious zeal: in other caſes, the fear of God. The 
love of God, though commonly contraſted with the fear of God, does 
not come ſtrictly under this head. It coincides properly with a mo- 
tive of a different denomination; viz. a kind of ſympathy or good- 
will, which has the Deity for its object. In a good ſenſe, it is ſtiled 
devotion, piety, and pious zeal, In a bad ſenſe, it is ſtiled, in ſome 
caſes, ſuperſtition, or ſuperſtitious zeal: in other caſes, fanaticiſm, or 


1. In order to obtain the favour of the Supreme Being, a man aſſaſſi- 


nates his. lawful ſovereign, In this caſe the motive is now almoſt uni- 
L | verſally 
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of [MOTIVES] cix 
verſally looked upon as abominable, and is termed fanatĩciſm: formerly INTROD. 
it was by great numbers accounted laudable, and was by them called CSP. 2 | 
pious zeal. 2. In the ſame view, a man laſhes himſelf with thongs. In 
this caſe, in yonder houſe, the motive is accounted laudable, and is 
called pious zeal; in the next houſe it is deemed contemptible, and 
called ſuperſtition. 3. In the fame view, a man eats a piece of bread (or 
at leaſt what to external appearance is a piece of bread) with certain. 
_ ceremonies. In this caſe, in yonder houſe, his motive is looked upon 
as laudable, and is ſtiled prety and devotion : in the next houſe it is 
deemed abominable, and tiled ſuperſtition, as before: perhaps even it is 
abſurdly ſtiled impiety. 4. In the ſame view, a man holds a cow by the 
tail while he is dying. On the Thames the motive would in this caſe 
be deemed contemptible, and called ſuperſtition. On the Ganges it is 
deemed meritorious, and called piety. g. In the ſame view, a man be- _ 
ſtows a large ſum in works of charity, or public utility. In this caſe the 
motive is ſtiled laudable, by thoſe at leaft to whom the works in queſ- 
tion appear to come under this deſcription: and by theſe at leaſt it 
would be ſtiled piety. Yet in all theſe caſes the motive is preciſely the 
fame: it is neither more nor leſs than the motive belonging to the re- 
ligious ſanction . 
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XXV. 1 
To the pleaſures of ſympathy correſponds the motive which, in a Good-will, 1 

neutral ſenſe, is termed good-will. The word ſympathy may alſo be &c. to the 

uſed on this occaſion: though the ſenſe of it ſeems to be rather more * 

extenſive. In a good ſenſe, it is ſtiled benevolence: and in certain 

caſes, philanthropy; and in a figurative way, brotherly love; in others, 


humanity; in others, charity; in others, pity and compaſſion; in 
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I T am aware, or at. leaſt I hope, that people in general, when they ſee the matter 
thus ſtated, will be ready to acknowledge, that the motive in theſe caſes,. whatever be 
the tendency of the acts which it produces, is not a bad one: but this will not render 
it the lefs true, that hitherto, in popular diſcourſe, it has been common for men to ſpeak 
of acts, which they could not but acknowledge to have originated from this ſource, as 
proceeding from a bad motive. The ſame obſervation will apply to many of the other 
caſes, 
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others, mercy ; in others, gratitude ; in others, tenderneſs ; in others, 
patriotiſmm; in others, public ſpirit. | Love is alſo employed in this as 
in ſo many other ſenſes. In a bad ſenſe, it has no name applicable to 
it in all caſes: in particular caſes it is ſtiled partiality. The word zeal, 
with certain epithets prefixed to it, might alſo be employed ſometimes 
on this occaſion, though the ſenſe of it be more extenſive ; applying 
ſometimes: to ill as well as to good will. It is thus we ſpeak of party 
zeal, national zeal, and public zeal. The word attachment is alſo 


Ie <= Ina... —ů ˙*— oo et POE — 


uſed with the like epithets: we alſo ſay family- attachment. The 


French expreſſion, eſprit de corps, for which as yet there ſeems to be 


ſcarcely any name in Engliſh, might be rendered, in ſome caſes, though 
rather inadequately, by n terms ban ee ſpirit, profeſſional attach- 
ment, or profeſſional zeal. 2 

1. A man who has ſet a town on fire is apprehended and com- 
mitted: out of regard or compaſſion for him, you help him to break 
priſon. In this caſe the generality of people will probably ſcarcely 
know whether to condemn your motive or to applaud it: thoſe who 
condemn your conduct, will be diſpoſed rather to impute it to ſome 
other motive: if they ſtile it benevolence or compaſſion, they will be 
for prefixing an epithet, and calling it falſe benevolence or falſe com- 
paſſion . 2. The man is taken again, and is put upon his trial: to 
fave him you ſwear falſely in his favour. People, who would not call 
your motive a bad one before, will perhaps call it ſo now. 3. A man 
is at law with you about an eſtate : he has no right to it: the judge 
knows this, yet, having an eſteem or affection for your adverſary, ad- 


m Among the Greeks, perhaps, the motive, and the conduct it gave birth to, would, 
in ſuch a caſe, have been rather approved than diſapproved of. It ſeems to 
have been deemed an act of heroiſm on the part of Hercules, to have delivered his 


friend Theſeus from hell: though divine juſtice, which held him there, ſhould na- 


turally have been regarded as being at leaſt upon a footing with human juſtice. But 
to divine juſtice, even when acknowledged under that character, the reſpect paid at that 
time of day does not ſeem to have been very profound, or well-ſettled : at preſent, the 
reſpect paid to it is profound and ſettled enough, though the name of it is but too often 


applied to dictates which could have had no other origin than the worſt ſort of human 


capr ice. 


judges 
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judges it to him. In this caſe the motive is by every body deemed 1NTROD. 
abominable, and is termed injuſtice and partiality, 4. You detect a Cray. Xx. 
ſtateſman in receiving bribes : out of regard to the public intereſt, you 
give information of it, and proſecute him. In this , caſe, by all who 
acknowledge your conduct to have originated from this motive, your 
motive will be deemed a laudable one, and ſtiled public ſpirit. But 56 

his friends and adherents will not chooſe to account for your conduct in 9 
any ſuch manner: they will rather attribute it to party enmity. 5. You | 
find a man on the point of ſtarving: you relieve him; and fave his 
life. , In this caſe your motive will by every body be accounted laud- 

able, and it will be termed compaſſion, pity, charity, benevolence. 

Yet in all theſe caſes the motive is the ſame : it is neither more nor leſs 

than the motive of good-will. 

I. 
T6 the pleaſures of malevolence, or antipathy, correſponds the mo- III-will, Ec. 

tive which, in a neutral ſenſe, is termed antipathy or diſpleaſure: and, in © 29 plea- 
n | APR [ES $4679 : i ures of anti- 
particular caſes, diſlike, averſion, abhorrence, and indignation: in a neutral pathy. 

ſenſe, or perhaps a ſenſe leaning a little to the bad ſide, ill-will : and, in 
particular caſes, anger, wrath, and enmity. In a bad ſenſe it is ſtiled, 
in different caſes, wrath, ſpleen, ill humour, hatred, malice, rancour, ane worry, _ 
rage, fury, cruelty, tyranny, envy, jealouſy, revenge, miſanthropy, and 
by other names, which it is hardly worth while to endeavour to collect“. 
Like good-will, it is uſed with epithets expreſſive of the perſons who 
are the objects of the affection. Hence we hear of party enmity, party 
rage, and fo forth. In a good ſenſe there ſeems to be no ſingle name 
for it. In compound expreſſions it may be ſpoken of in ſuch a ſenſe, 
by epithets, ſuch as juſt and laudable, prefixed to words that are uſed in 
a neutral or nearly neutral ſenſe. 


* 


n Here, as elſewhere, it may be obſerved, that the ſame words which are mentioned 
as names of motives, are alſo many of them names of paſſions, appetites, and affec- 
tions: fictitious entities,. which are framed only by confidering pleaſures or pains in 
ſome particular point of view. Some of them are alſo names of moral qualities, This 
branch of nomenclature is remarkably entangled: to unravel it compleatly would take: 
up a whole volume; not a ſyllable of which would belong properly to the preſent de- 
ſign. 
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1. You rob a man: he proſecutes you, and gets you puniſhed: out 
of reſentment you fet upon him, and hang him with your own hands. 
In this caſe your motive will univerſally be deemed deteſtable, and will 
be called malice, cruelty, revenge, and ſo forth. 2. A man has ſtolen 

a little money from you: out of reſentment you proſecute him, and 


get him hanged by courſe of law. In this caſe people will probably 


ſelf-preſer- 
ration, to the 
ſeveral kinds 
of pains, 


be a little divided in their opinions about your motive: your friends 
will deem it a laudable one, and call it a juſt or laudable reſentment : 
your enemies will perhaps be diſpoſed to deem it blameable, and call 


it cruelty, malice, revenge, and ſo forth: to obviate which, your friends 


will try perhaps to change the motive, and call it public ſpirit, 
3. A man has murdered your father: out of reſentment you pro- 
ſecute him, and get him put to death in courſe of law. In this 
caſe your motive will be univerſally deemed a laudable one, and 
filed, as before, a juſt or laudable reſentment : and your friends, 
in order to bring forward the more amiable principle from which 
the malevolent one, which was your immediate motive, took its 


riſe, will be for keeping the latter out of ſight, ſpeaking of the 


former only, under ſome ſuch name as filial piety. Yet in all theſe 

caſes the motive is the fame: it is neither more nor leſs than the mo- 

tive of ill-will. 
XXVII. 

To the ſeveral ſorts of pains, or at leaſt to all ſuch of them as 
are conceived to ſubſiſt in an intenſe degree, and to death, which, as 
far as we can perceive, is the termination of all the pleaſures, 
as well as all the pains we are acquainted with, correſponds the mo- 
tive, which in a neutral ſenſe is ſtiled, in general, ſelf-preſervation: 
the deſire of preſerving one's ſelf from the pain or evil in queſ- 
tion. Now in many inſtances, the deſire of pleaſure, and the 
ſenſe of pain, run into one another undiſtinguiſhably. Self-preſer- 
vation, therefore, where the degree of the pain which it corre- 
ſponds to is but ſlight, will ſcarcely be diſtinguiſhable, by any preciſe 
line, from the motives correſponding to the ſeveral ſorts of pleaſures. 

| Thus 
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Thus in the caſe of the pains of hunger and thirſt : phyſical want wall NN N 
in many caſes be ſcarcely diſtinguiſhable from phyſical deſire. In ſome — 
caſes it is ſtiled, ſtill in a neutral ſenſe, ſelf-defence. Between the 
pleaſures and the pains of the moral and religious ſanctions, and con- 
ſequently of the motives that correſpond to them, as likewiſe between 
the pleaſures of amity, and the pains of enmity, this want of bounda- 
ries has already been taken notice of“. The caſe is the ſame between 
the pleaſures of wealth, and the pains of privation correſpondipg to 
thoſe pleaſures. There are many caſes, therefore, in which it will be 
difficult to diſtinguiſh the motive of ſelf- preſervation from pecuniary 
intereſt, from the deſire of ingratiating one's ſelf, from the love of re- 
putation, and from religious hope: in which caſes, thoſe more ſpecific 
and explicit names will naturally be preferred to this general and in- 
explicit one. There are alſo a multitude of compound names, which 
either are already in uſe, or might be deviſed, to diſtinguiſh the ſpecific 
branches of the motive of ſelf-preſervation from thoſe ſeveral motives of 
a pleaſurable origin: ſuch as the fear of poverty, the fear of loſing ſuch 
or ſuch a man's regard, the fear of ſhame, and the fear of God. More- 
over, to the evil of death correſponds, in a neutral ſenſe, the love of 
life; in a bad ſenſe, cowardice : which correſponds alſo to the pains of 
the ſenſes, at leaſt when conſidered as ſubſiſting in an acute degree. 
There ſeems to be no name for the love of life that has a good ſenſe ; 
unleſs it be the vague and general name of prudence. 

1. To ſave yourſelf from being hanged, pilloried, impriſoned, or 
fined, you poiſon the only perſon who can give evidence againſt you, 
In this caſe your motive will univerſally be ſtiled abominable : but as 
the term ſelf-preſervation has no bad ſenſe, people will not care to 
make this uſe of ic: they will be apr rather to change the motive, and 
call it malice. 2. A woman, having been juſt delivered of an illegiti- 
mate child, in order to ſave herſelf from ſhame, deſtroys the child, or 
abandons it. In this caſe, alſo, people will call the motive a bad one, 
and, not caring to ſpeax of it under a neutral name, they will be apt 


* Sce ch, v. [Pleaſures and Pains] par, xxiv. xxv. 


| Vol. I. | Q. to 
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INTROD. to change the motive, and call it by ſome ſuch name as cruelty. 3. To 
Onur. X. fave the expence of a halfpenny, you ſuffer a man, whom you could 
preſerve at that expence, to periſh with want, before your eyes. In 
this caſe your motive will be univerſally deemed an abominable one; 
and, to avoid calling it by ſo indulgent a name as ſelf-preſervation, 
people will be apt to call it avarice and niggardlineſs, with which in- 
deed in this caſe it indiſtinguiſhably coincides: for the ſake of finding 
a more reproachful appellation, they will be apt likewiſe to change the 
motive, and term it cruelty, 4. To put an end to the pain'of hunger, 
you ſteal a loaf of bread. In this caſe your motive will ſcarcely, per- 
haps, be deemed a very bad one; and, in order to expreſs more indul- 
gence for it, people will be apt to find a ſtronger name for it than 
ſelf-preſervation, terming it neceſſity. 5. To fave yourſelf from drown- 
ing, you beat off an innocent man who has got hold of the ſame 
plank, In this caſe your motive will in general be deemed neither 
good nor bad, and it will be termed ſelf-preſervation, or neceſlity, or 
the love of life. 6. To fave your life from a gang of robbers, you 
kill them in the conflict. In this caſe the motive may, perhaps, be 
deemed rather laudable than otherwiſe, and, beſides ſelf-preſervation, is 
ſtiled alſo ſelf-defence. 7. A ſoldier is ſent out upon a party againſt 
a weaker party of the enemy: before he gets up with them, to ſave 
his life, he runs away. In this caſe the motive will univerſally be 
deemed a contemptible one, and will be called cowardice. Yet in all 
theſe various cafes, the motive is ſtill the ſame. It is neither more nor 
leſs than felf-preſervation. 


XX VTII. 


To the pains In particular, to the pains of exertion correſponds the motive, which, 


0 Wage in a neutral ſenſe, may be termed the love of eaſe, or by a longer cir- 


caſe, cumlocution, the deſire of avoiding trouble. In a bad ſenſe, it is 
termed indolence*. It ſeems to have no name that carries with it a 
good ſenſe. 


* It may ſeem odd at firſt ſight to ſpeak of ihe love of eaſe as giving birth to action: 
but exertion is as natural an effect of the love of eaſe as inaction is, when a ſmaller 


degree of exertion promiſes to exempt a man from a greater. 
10 1. To 
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1. To ſave the trouble of taking care of it, a parent leaves his child 
to periſh, In this caſe the motive will be deemed an abominable one, 
and, becauſe indolence will ſeem too mild a name for it, the motive 
will, perhaps, be changed, and ſpoken of under ſome ſuch term as 
cruelty, 2. To fave yourſelf from an illegal ſlavery, you make your 
eſcape. In this caſe the motive will be deemed certainly not a bad one: 
and, becauſe indolence, or even the love of eaſe, will be thought too 
unfavourable a name for it, it will, perhaps, be ſtiled the love of li- 
berty. 3. A mechanic, in order to ſave his labour, makes an improve- 
ment in his machinery. In this caſe, people will look upon his mo- 
tive as a good one; and finding no name for it that carries a good 
ſenſe, they will be diſpoſed to keep the motive out of fight : they will 
ſpeak rather of his ingenuity, than of the motive which was the means 
of his manifeſting that quality. Yet in all theſe caſes the motive is 
the ſame : it is neither more nor leſs than the love of eaſe. 

| XXIX. 

It appears then that there is no ſuch thing as any ſort of motive 
which is a bad one in itſelf: nor, conſequently, any ſuch thing as a ſort 
of motive, which in itſelf is excluſively a good one. And as to their 
effects, it appears too that theſe are ſometimes bad, at other times 
either indifferent or good: and this appears to be the caſe with 
every ſort of motive. If any ſort of motive then is either good or bad 
on the ſcore of its effects, this is the caſe only on individual occaſions, 
and with individual motives; and this 1s the caſe with one ſort of mo- 
tive as well as with another. If any ſort of motive then can, in conſi- 
deration of its effects, be termed with any propriety a bad one, it can 
only be with reference to the balance of all the effects it may have 
had of both kinds within a given period, that 1s, of its moſt uſual 
tendency. 1 


XXX. 

What then? (it will be ſaid) are not luſt, cruelty, avarice, bad 
motives ? Is there ſo much as any one individual occaſion, in which 
motives like theſe can be otherwiſe than bad ? No, certainly : and yet 
the propoſition, that there is no one ſort of motive but what will on 


© many 
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many occaſions be a good one, is nevertheleſs true. The fact is, 


that theſe are names which, if properly applied, are never applied but 


in the caſes where the motives they ſignify happen to be bad. The 
names of theſe motives, conſidered apart from their effects, a e ve- 
nereal deſire, diſpleaſure, and pecuniary intereſt. To Vencreal deſire, 
when the effects of it are looked upon as bad, is given the name of 
luſt. Now luſt is always a bad motive. Why ? Becauſe if the caſe be 
ſuch, that the effects of the motive are not bad, it does not go, or at 
leaſt ought not to go, by the name of luſt. The caſe is, then, that 
when I ſay © Luſt is a bad motive,” it is a propoſition that merely 
concerns the import of the word luſt; and which would be falſe if 
transferred to the other word uſed for the ſame motive, venereal deſire. 
Hence we ſee the emptineſs of all thoſe rhapſodies of common-place 
morality, which conſiſt in the taking of ſuch names as luſt, cruelty, 
and avarice, and branding them with marks of reprobation : applied to 
the thing, they are falſe; applied to the name, they are true indeed, 
but nugatory. Would you do a real ſervice to mankind ? ſhew them 
the caſes in which venereal deſire merits the name of luſt ; diſpleaſure, 
that of cruelty ; and pecuniary intereſt, that of avarice. 
XXXI. | 

If it were neceſſary to apply ſuch denominations as good, bad, and 
indifferent to motives, they might be claſſed in the following manner, 
in conſideration of the molt frequent complexion of their effects. In 
the claſs of good motives might be placed the articles of, 1. Good- 
will. 2. Love of reputation. 3. Deſire of amity. And, 4. Religion. 
In the claſs of bad motives, 5. Diſpleaſure. In the claſs of neutral or 
indifferent motives, 6. Phyſical deſire. 7. Pecuniary intereſt, 8. Love 
of power. 9. Self-preſervation; as including the fear of the pains of 
the ſenſes, the love of caſe, and the love of life. 

XXXII. 
This method of arrangement, however, cannot but be imperfect; 


and the nomenclature belonging to it is in danger of being fallacious. 


For by what method of inveſtigation can a man be aſſured, that with 


regard to the motives ranked under the name of good, the good effects 
they 
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they have had, from the beginning of the world, have, in each 
of the four ſpecies compriſed under this name, been ſuperior to 
the bad? ſtill more difficulty would a man find in affuring him- 
ſelf, that with regard to thoſe which are ranked under the name 
of neutral. or indifferent, the effects they have had have exactly 
balanced each other, the value of the good being neither greater nor 
leſs than that of the bad. It is to be conſidered, that the intereſts of 
the perſon himſelf can no more be left out of the eſtimate, than thoſe 
of the reſt of the community. For what would become of the ſpecies, 
if 1t were not for the motives of hunger and thirſt, venereal deſire, the 
fear of pain, and the love of life? Nor in the actual conſtitution of 
human nature 1s the motive of diſpleaſure leſs neceſſary, perhaps, than 
any of the others: although a ſyſtem, in which the buſineſs of life 
might be carried on without it, might poſſibly be conceived. It ſeems, 
therefore, that they could ſcarcely, without great danger of miſtakes, 
be diſtinguiſhed 1n this manner even with reference to each other. 
XXXIII. 

The only way, it ſhould ſeem, in which a motive can with ſafety and 
propriety be ſtiled good or bad, is with reference to its effects in each 
individual inſtance; and principally from the intention it gives birth 
to: from which ariſe, as will be ſhewn hereafter, the moſt material 
part of its effects. A motive is good, when the intention it gives birth 
to is a good one; bad, when the intention is a bad one: and an in- 
tention is good or bad, according to the material conſequences that are 
the objects of it. So far is it from the goodneſs of the intention's 
being to be known only from the ſpecies of the motive. But from one 
and the ſame motive, as we have ſeen, may reſult intentions of every 
ſort of complexion whatſoever. This circumſtance, therefore, can af- 
ford no clue for the arrangement of the ſeveral ſorts of motives. 

XXXIV. 

A more commodious method, therefore, it ſhould ſeem, would be 
to diſtribute them according to the influence which they appear to 
have on the intereſts of the other members of the community, laying 
thoſe of the party himſelf out of the queſtion: to wit, according to 
the tendency which they appear to have to unite, or diſunite, his intereſts 
and 
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and theirs. On this plan they may be diſtinguiſhed into ſocial, diſ. 
ſocial, and ſelf-regarding. In the ſocial claſs may be reckoned, 1. Good- 
will. 2. Love of reputation. 3. Deſire of amity. 4. Religion. In 
the diſſocial may be placed, 5. Diſpleaſure. In the ſelf- regarding claſs, 
6. Phyſical deſire. 7. Pecuniary intereſt. 8. Love of power. 9. Self- 
preſervation ; as including the fear of the pains of the ſenſes, the love 


of eaſe, and the love of life. 
XXXV. 


With reſpect to the motives that have been termed ſocial, if any 
farther diſtinction ſhould be of uſe, to that of good- will alone may be 
applied the epithet of purely-ſocial; while the love of reputation, the 
deſire of amity, and the motive of religion, may together be compriſed 
under the diviſion of ſemi-ſocial: the focial tendency being much more 
conſtant and unequivocal in the former than in any of the three latter. 
Indeed theſe laſt, ſocial as they may be termed, are ſelf- regarding at 
the ſame time . 


$ 4. Order of pre-eminence among motives. 


7 XXXVI. 

Of all theſe ſorts of motives, good-will is that of which the dictates, 

taken in a general view, are ſureſt of coinciding with thoſe of the prin- 

ciple of utility. For the dictates of utility are neither more nor leſs 

than the dictates of the moſt extenſive * and enlightened (that is wel)- 

adviſed +) benevolence. The dictates of the other motives may be 
conformable to thoſe of utility, or repugnant, as 1t may happen. 

XXXVII. 
In this, however, it is taken for granted, that in the caſe in queſtion 
the dictates of benevolence are not contradicted by thoſe of a more ex- 


p cc Religion,” ſays the pious Addiſon, ſomewhere in the Spectator, “ is the higheſt 
« ſpecies of ſelf-love.” 

9 When a man is ſuppoſed to be prompted by any motive to engage, or not to en- 
gage, in ſuch or ſuch an action, it may be of uſe, for the convenience of diſcourſe, 
to ſpeak of ſuch motive as giving birth to an imaginary kind of /aw or dictate, in- 
joining him to engage, or not to engage, in it f. | 

* See ch, iv. [Value] and ch. vi, [Senſibility] xxi, + See ch. ix. [ Conſciouſneſs.] 


1 See ch. i. | 
tenſive, 


Of [MOTIVE S. 


tenſive, that is enlarged, benevolence, Now when the dictates of 


benevolence, as reſpecting the intereſts of a certain ſet of perſons, are 


repugnant to the dictates of the ſame motive, as reſpecting the more 
important“ intereſts of another ſet of perſons, the former dictates, it is 
evident, are repealed, as 1t were, by the latter: and a man, were he to 
be governed by the former, could ſcarcely, with propriety, be ſaid to 
be governed by the dictates of benevolence. On this account, were 
the motives on both ſides ſure to be alike preſent to a man's mind, the 
caſe of ſuch a repugnancy would hardly be worth diſtinguiſhing, ſince 
the partial benevolence might be conſidered as ſwallowed up in the 
more extenſive: if the former prevailed, and governed the action, it 
muſt be conſidered as not owing its birth to benevolence, but to ſome 
other motive: if the latter prevailed, the former might be conſidered 
as having no effect, But the caſe is, that a partial benevolence may 
govern the action, without entering into any direct competition with 
the more extenſive benevolence, which would forbid it; becauſe the 
intereſts of the leſs numerous aſſemblage of perſons may be preſent 
to a man's mind, at a time when thoſe of the more numerous are either 
not preſent, or, if preſent, make no impreſſion. It is in this way that 
the dictates of this motive may be repugnant to utility, yet ſtill be the 
dictates of benevolence, What makes thoſe of private benevolence 
conformable upon the whole to the principle of utility, is, that in gene- 
ral they ſtand unoppoſed by thoſe of public: if they are repugnant to 
them, it is only by accident. What makes them the more con- 
formable, 1s, that in a civilized ſociety, in moſt of the caſes in 
which they would of themſelves be apt to run counter to thoſe of 
public benevolence, they find themſelves oppoſed by ſtronger motives 
of the ſelf-regarding claſs, which are played off againſt them by the 
laws; and that it is only in cafes where they ſtand unoppoſed by the 
other more ſalutary dictates, that they are left free. An act of in- 
juſtice or cruelty, committed by a man for the ſake of his father or his 
ſon, is puniſhed, and with reaſon, as much as if it were committed 


for his own. 


* or valuable. See ch, iv. [Value.] 
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INTROD. XXXVIII. 
ee Altter good-will, the motive of which the dictates ſeem to have the 
OY 4 N next beſt chance for coinciding with thoſe of utility, is that of the love 
the love of of reputation. There is but one circumſtance which prevents the 
reputation. dictates of this motive from coinciding in all caſes with thoſe of the 

former. This is, that men in their likings and diſlikings, in the diſ- 
poſitions they manifeſt to annex to any mode of conduct their approba- 
tion or their diſapprobation, and in conſequence to the perſon who 
appears to practiſe it, their good or their ill will, do not govern them- 
ſelves excluſively by the principle of utility. Sometimes it is the prin- 
ciple of aſceticiſm they are guided by: ſometimes the principle of 
ſympathy and antipathy. There is another circumſtance, which dimi— 
niſhes, not their conformity to the principle of utility, but only their 
efficacy in compariſon with the dictates of the motive of benevolence. 
The dictates of this motive will operate as ſtrongly in ſecret as in 
public: whether it appears likely that the conduct which they recom- 
mend will be known or not: thoſe of the love of reputation will 
coincide with thoſe of benevolence only in proportion as a man's con- 
duct ſeems likely to be known. This circumſtance, however, does not 
make ſo much difference as at firſt ſight might appear. Acts, in pro- 
portion as they are material, are apt to become known * : and in point 
of reputation, the ſlighteſt ſuſpicion often ſerves for proof. Beſides, if 
an act be a diſreputable one, it is not any aſſurance a man can have 
of the ſecrecy of the particular act in queſtion, that will of courſe ſur- 
mount the objections he may have againſt engaging in it. Though 
the act in queſtion ſhould remain ſecret, it will go towards forming a 
habit, which may give birth to other acts, that may not meet with the 
ſame good fortune. There is no human being, perhaps, who is at years 
of diſcretion, on whom conſiderations of this fort have not ſome 
weight: and they have the more weight upon a man, in proportion 
to the ſtrength of his intellectual powers, and the firmneſs of his 
mind . Add to this, the influence which habit itſelf, when once 
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formed, 
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formed, has in reſtraining a man from acts towards which, from the view 
of the diſrepute annexed to them, as well as from any other cauſe, he 
has contracted an averſion. The influence of habit, in ſuch caſes, is a 
matter of fa&, which, though not readily accounted for, is acknow- 
ledged and indubitable *, 


XXXIX. | 

After the dictates of the love of reputation come, as it ſhould ſeem, 
thoſe of the deſire of amity. The former are diſpoſed to coincide with 
thoſe of utility, inaſmuch as they are diſpoſed to coincide with thoſe of 
benevolence. Now thoſe of the deſire of amity are apt alſo to coincide, 
in a certain ſort, with thoſe of benevolence. But the ſort of benevolence 
with the dictates of which the love of reputation coincides, is the more 
extenſive ; that with which thoſe of the deſire of amity coincide, the 
leſs extenſive. Thoſe of the love of amity have ſtill, however, the ad- 
vantage of thoſe of the ſelf-regarding motives. The former, at one 
period or other of his life, diſpoſe a man to contribute to the happi- 


neſs of a conſiderable number of perſons : the latter, from the beginning 
of life to the end of it, confine themſelves to the care of that ſingle in- 


dividual. The dictates of the deſire of amity, it is plain, will ap- 
proach nearer to a coincidence with thoſe of the love of reputation, 
and thence with thoſe of utility, in proportion, ceteris paribus, to the 
number of the perſons whoſe amity a man has occaſion to deſire: and 
hence it is, for example, that an Engliſh member of parliament, with 
all his own weakneſſes, and all the follies of the people whoſe amity he 
has to cultivate, is probably, in general, a better character than the 
ſecretary of a viſier at Conſtantinople, or of a naib in Indoſtan. 
| XL: 

The dictates of religion are, under the infinite diverſity of religions, 

ſo extremely variable, that it is difficult to know what general account 


Strictly ſpeaking, habit, being but a fictitious entity, and not really any thing 
diſtin from the acts or perceptions by which it is ſaid to be formed, cannot be the cauſe 
of any thing. The enigma, however, may be ſatisfactorily ſolved upon the principle 
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of aſſociation, of the nature and force of which a very ſatisfagory account may be ſeen 


an Dr, Prieſtly's edition of Hartley on Man. 
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INTROD. to give of them, or in what rank to place the motive they belong to. 
on AP Upon the mention of religion, people's firſt thoughts turn naturally to 
© the religion they themſelves profeſs. This is a great ſource of miſ- 
calculation, and has a rendency to place this fort of motive in a higher 
rank than it deſerves. The dictates of religion would coincide, in all 
caſes, with thoſe of utility, were the Being, who is the object of re- 

. ligion, univerſally ſuppoſed to be as benevolent as he is ſuppoſed to be 
wiſe and powerful; and were the notions entertained of his benevolence, 

at the ſame time, as correct as thoſe which are entertained of his wiſdom 

and his power. Unhappily, however, neither of theſe is the caſe. He 

is univerſally ſuppoſed to be all-powerful : for by the Deity, what elſe 

does any man mean than the Being, whatever he be, by whom every 

thing 1s done? And as to knowledge, by the ſame rule that he ſhould 

know one thing he ſhould know another. Theſe notions ſeem to be 

as correct, for all material purpoſes, as they are univerſal, But among 

the votaries of religion. (of which number the multifarious fraternity 

of Chriſtians is but a ſmall part) there ſeem to be but few (I will not fay 

how few) who are real believers in his benevolence. They call him 
benevolent in words, but they do not mean that he is ſo in reality. 

They do not mean, that he is benevolent as man is conceived to be 
benevolent: they do not mean that he 1s benevolent in the only ſenſe 

in which benevolence has a meaning. For if they did, they would re- 

cognize that the dictates of religion could be neither more nor leſs 

than the dictates of utility: not a tittle different: not a tittle 

leſs or more. But the caſe is, that on a thouſand occaſions, 

they turn their backs on the principle of utility. They go aſtray 

after the ſtrange principles its antagoniſts: ſometimes it is the 

principle of aſceticiſm: ſometimes the principle of ſympathy and 
antipathy *. Accordingly, the idea they bear in their minds, on 

ſuch occaſions, is but too often the idea of malevolence ; to which 

idea, ſtripping it of its own proper name, they beſtow the ſpecious 
appellation of the ſocial motive*. The dictates of religion, in ſhort, 


| | are 
* Ch, ii. [Principles Adverſe] xvii. | 
» Sometimes, in order the better to conceal the cheat (from their own eyes doubtleſs 


as well as from others) they ſet up a phantom of their own, which they call - Juſtice : 
whoſo 
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are no other than the dictates of that principle which has been already INTROD, 
5 . 1 * CHaP. X. 
mentioned under the name of the theological principle“. Theſe, as — 
has been obſerved, are juſt as it may happen, according to the biaſes 
of the perſon in queſtion, copies of the dictates of one or other of 
the three original principles: ſometimes, indeed, of the dictates of 
utility : but frequently of thoſe of aſceticiſm, or thoſe of ſympathy and 
antipathy. In this reſpect they are only on a par with the dictates of 
the love of reputation: in another they are below it. The dictates of 
religion are in all places intermixed more or leſs with dictates uncon- 
formable to thoſe of utility, deduced from texts, well or ill inter- 
preted, of the writings held for ſacred by each ſect: unconformable, by 
impoſing practices ſometimes inconvenient to a man's ſelf, ſometimes 
pernicious to the reſt of the community. The ſufferings of uncalled 
martyrs, the calamities of holy wars and religious perſecutions, the 
miſchiefs of intolerant laws, (objects which can here only be glanced at, 
not detailed) are ſo many additional miſchiefs over and above the 
number of thoſe which were ever brought into the world by the love 
of reputation. On the other hand, it is manifeſt, that with reſpect to 
the power of operating in ſecret, the dictates of religion have the ſame 
advantage over thoſe of the love of reputation, and the deſire of 
amity, as is poſſeſſed by the dictates of benevolence. 
XLI. 
Happily, the dictates of religion ſeem to approach nearer and nearer to Tendeney, 
a coincidence with thoſe of utility every day. But why? Becauſe the EA * 
dictates of the moral ſanction do ſo: and thoſe coincide with or are 
influenced by theſe. Men of the worſt religions, influenced by the 
voice and practice of the ſurrounding world, borrow continually a new 


whoſe dictates are to modify (which being explained, means to oppoſe) the dictates of 
benevolence. But juſtice, in the only ſenſe in which it has a meaning, is an imaginary 
perſonage, feigned for the convenience of diſcourſe, whoſe diQates are the dictates of 
utility, applied to certain particular caſes. Juſtice, then, is nothing more than an ima- 
ginary inſtrument, employed to forward on certain occaſions, and by certain means, the 
purpoſes of benevolence, The dictates of juſtice are nothing more than a part of the 
| diftates of benevolence, which, on certain occaſions, are applied to certain ſubjeRs ; 
to wit, to certain actions. 


See ch. ii. [Principles Adverſe, &c.] 
R 2 and 


— o TMOTTVE $1] 
INTROD. and a new leaf out of the book of utility: and with theſe, in order not 
—— fo break with their religion, they endeavour, ſometimes with violence 


enough, to patch together and adorn the repoſitories of their faith, 


XLII. 
3 As to the ſelf- regarding and diſ-ſocial motives, the order that takes 
regarding ; place among theſe, and the preceding one, in point of extra-regarding 
ar influence, is too evident to need inſiſting on. As to the order that 
that of dif. takes place among the motives of the ſelf-regarding claſs, conſidered 
pleaſure, 1n compariſon with one another, there ſeems to be no difference which 


on this occaſion would be worth mentioning. With reſpect to the diſ- 
ſocial motive, it makes. a difference (with regard to its extra-regarding 
effects) from which of two ſources it originates ; whether from ſelf- 
regarding or from focial conſiderations, The diſpleaſure you conceive 
againſt a man may be founded either on ſome act which offends you in 
the firſt inſtance, or on an act which offends. you no otherwiſe than be- 
cauſe you look upon it as being prejudicial to ſome other party on 
whoſe behalf you intereſt yourſelf : which other party may be of courſe 
either a determinate individual, or any aſſemblage of individuals, de- 
terminate or indeterminate *. It is obvious enough, that a motive, 
though in itſelf diſſocial, may, by iſſuing from a ſocial origin, poſſeſs a 
ſocial tendency ; and that its tendency, in this caſe, is likely to be the 
more ſocial, the more enlarged the deſcription is of the perſons whoſe 
intereſts you efpouſe. Diſpleaſure, venting itſelf againſt a man, on 
account of a miſchief ſuppoſed to be done by him to the public, may 
be more ſocial in its effects than any good-will, the exertions of which. 
are confined to an individual . 
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§ 5. Conflict among motives. 


XLIII. 
Motives im- When a man has it in contemplation to engage in any action, he is 
prong $86 frequently acted upon at the ſame time by the force of divers motives : 
whae, —* "he motive, or ſet of motives, acting in one direction; another mo- 
tive, or ſet of motives, acting as it were in an oppoſite direction. 


The motives on one ſide diſpoſing him to engage in the action: thoſe 


t 

58 

3 

1 

1 

3 

1 

+ 

\ 

BL, 
a 
The 
3 
-44 

i) 

ll 

+% 

Tm 

be 

+84 

48 

3 

* 1 

. 

144 

Ps 

1% 

= 

4 ys 

+5 

* 
5 

9 

4 

. 

2 
*4 1 
1 
* 

3 DN 

— 
Y 

* 
2 
*& 
_ 

+4 

7 

+. 

ö 

' 

+ % 
* 
. 
5 
Hl 
- ws 

it 

i 
5 
1 

1 
* 

. 

. 
» 
74 

. * 
4 

* 
5 

T 
bb 
8 

1 

7% 

+ 
3; 

\ tan 
"1 

9 * 17 
1 

* 

[> 42 

+. 
: 
14 
3 

= 
3 
44 
NF 
CE 
5 
* 


wt 


» See ch, vi. [Senfibility] par. xxi. + See ſupra, par, xxxvii. on 


. 
———— WY * 


— — 5 


2 —— 


E 
3 
3 


— 
8 — 


Of (MOTIVES. 


on the other, diſpoſing him not to engage in it. Now, any mo- 

tive, the influence of which tends to diſpoſe him to engage in the 

action in queſtion, may be termed an impelling motive: any motive, 

the influence of which tends to diſpoſe him not to engage in it, a 

reſtraining motive. But theſe appellations may of courſe be inter- 

changed, according as the act is of the poſitive kind, or the negative *. 
XLIV. 

It has been ſhewn, that there is no ſort of motive but may give 
birth to any ſort of action. It follows, therefore, that there are no 
two motives but may come to be oppoſed to one another. Where the 
tendency of the act is bad, the moſt common caſe is for it to have been 
dictated by a motive either of the ſelf- regarding, or of the diſſocial claſs. 
In ſuch caſe the motive of benevolence has commonly been acting, 
though ineffectually, in the character of a n. motive. 

XLV. 

An example may be of uſe, to ſhew the variety of contending mo- 
tives, by which a man may be acted upon at the ſame time. Crillon, 
a Catholic (at a time when it was generally thought meritorious among 
Catholics to extirpate Proteſtants) was ordered by his king, Charles IX. 
of France, to fall privately upon Coligny, a Proteſtant, and aſſaſſinate 
him: his anſwer was, © Excuſe me, Sire; but Pll fight him with all“ my 
heart ©”. Here then, were all the three forces above mentioned, includ- 
ing that of the political ſanction, acting upon him at once. By the politi- 
cal ſanction, or at leaſt ſo much of the force of it as ſuch a mandate, 
from ſuch a ſovereign, ifſued on ſuch an occaſion, might be ſuppoſed to 
carry with it, he was enjoined to put Coligny to death in the way of 
aſſaſſination 2: by the religious ſanction, that is, by the dictates of re- 


ligious zeal, he was enjoined to put him to death in any way: by the 


moral ſanction, or in other words, by the dictates of honour, that is, 
of the love of reputation, he was permitted (which permiſſion, when 


* See ch. vii. [Actions] par. viii. 


t The idea of the caſe here ſuppoſed is taken from an ancedote in real hiſtory, but 
varies from it in ſeveral particulars, 


coupled 
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INTROD. coupled with the mandates of his ſovereign, operated, he conceived, az 
— 3 an injunction) to fight the adverſary upon equal terms: by the dictates of 
enlarged benevolence (ſuppoſing the mandate to be unjuſtifiable) he was 
enjoined not to attempt his life in any way, but to remain at peace with 
him: ſuppoſing the mandate to be unjuſtifiable, by the dictates of pri- 
vate benevolence, he was enjoined not to meddle with him at any rate. 

Among this confuſion of repugnant dictates, Crillon, it ſeems, gave 
the preference, in the firſt place, to thoſe of honour: in the next place, 
to thoſe of benevolence. He would have fought, had his offer been 
accepted; as it was not, he remained at peace. 

Here a multitude of queſtions might ariſe. Suppoſing the dictates 
of the political ſanction to follow the mandate of the ſovereign, of what 
kind were the motives which they afforded him for compliance? The 
anſwer is, of the ſelf- regarding kind at any rate: inaſmuch as, by the 
ſuppoſition, it was in the power of the ſovereign to puniſh him for non- 
compliance, or reward him for compliance. Did they afford him the 
motive of religion? (I mean independently of the circumſtance of hereſy 
above-mentioned) the anſwer is, Yes, if his notion was; that it was 
God's pleaſure he ſhould comply with them: No, if it was not. Did 

= they afford him the motive of the love of reputation? Yes, if it was 
| his notion that the world would expect and require that he ſhould com- 


. i ply with them: No, if it was not. Did they afford him that of bene- 
5 volence? Yes, if it was his notion that the community would upon the 
. if j ö . - . 0 . 
= | whole be the better for his complying with them: No, if it was not. 


5 But did the dictates of the political ſanction, in the caſe in queſtion, 
- actually follow the mandate of the ſovereign : in other words, was ſuch 
= | a mandate legal ? This we ſee is a mere queſtion of local juriſprudence, 
; g | _ altogether foreign to the preſent purpoſe. 

= XLVI. 

Practical uſe What is here ſaid about the goodneſs and badneſs of motives, is far 
of the above from being a mere matter of words. There will be occaſion to make 


diſquiſitions 
relative to uſe of it hereafter for various important purpoſes. I ſhall have need 
| TMs of it for the ſake of diſſipating various prejudices, which are of dit- 
= ſervice to the community, ſometimes by cheriſhing the flame of civil 
„ 5 diſſenſions, 
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Of [MOTIVES.] 


will be . that in the caſe of many offences +, the conſideration of 
the motive is a moſt material one: for that in the firſt place it makes a 
very material difference in the magnitude of the miſchief ꝓ: in the next 
place, that it is eaſy to be aſcertained; and thence may be made a 
ground for a difference in the demand for puniſhment : but that in 
other caſes it is altogether incapable of being aſcertained ; and that, 
were it capable of being ever ſo well aſcertained, good or bad, it 
could make no difference in the demand for puniſhment : that in all 
caſes, the motive that may happen to govern a proſecutor, is a conſi- 
deration totally immaterial : whence may be ſeen the miſchievouſneſs 
of the prejudice that is ſo apt to be entertained againſt informers ; and 
the conſequence it is of that the judge, in particular, ſhould be proof 
againſt the influence of ſuch deluſions. 

Laſtly, The ſubje& of motives is one with which it is neceſſary to 
be acquainted, in order to paſs a judgment on any means that may be 
propoſed for combating offences in their ſource ||, — 

But before the theoretical foundation for theſe practical obſervations 


can be compleatly laid, it is neceſſary we ſhould ſay ſomething on the 


ſubject of diſpoſition : which, Rd will furniſh matter for the 
enſuing chapter. 


* See B. I. tit. [Rebellion,]J + Ib. tit. [ Simp. corp. injuries.} Ib. tit. [Homicide ] 
{ See ch. xi. [Diſpoſitions. ] See Append, tit. [Preventive inſtitutions, ] 
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diſſenſions *, at other times, by obſtructing the courſe of juſtice. It INTROD. 


X. 
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cxxviii Of human [DISP OSITIONS] in general. 


INTROD. 
Cn. XI. 


. 


I. 
Diſpoſition, YN the foregoing chapter it has been ſhewn at large, that goodneſs or 
OR badneſs cannot, with any propriety, be predicated of motives. Is 
there nothing then about a man that can properly be termed good or 
bad, when, on ſuch or ſuch an occaſion, he ſuffers himſelf to be go- 
verned by ſuch or ſuch a motive? Yes, certainly: his di/po/ition. Now 
diſpoſition 1s a kind of fictitious entity, feigned for the convenience of 
diſcourſe, in order to expreſs what there is ſuppoſed to be permanent in 
a man's frame of mind, where, on ſuch or ſuch an occaſion, he has been 
influenced by ſuch or ſuch a motive, to engage in an act, which, as it 
appeared to him, was of ſuch or ſuch a tendency. 
II. 
how far it It is with diſpoſition as with every thing elſe: it will be good or 
gs. ha bad according to its effects: according to the effects it has in aug- 
fubject. menting or diminiſhing the happineſs of the community. A man's 
diſpoſition may accordingly be conſidered in two points of view: 
according to the influence it has, either, 1. on his own happineſs: or, 
2. on the happineſs of others. Viewed in both theſe lights together, or in 
either of them indiſcriminately, it may be termed, on the one hand, 
good; on the other, bad; or, in flagrant cafes, depraved*. Viewed in the 
former of theſe lights, it has ſcarcely any peculiar name, which has as yet 
been appropriated to it. It might be termed, though but inexpreſſively, 
frail or infirm, on the one hand: ſound or firm, on the other. Viewed in 


2 It might alſo be termed virtuous, or vicious. The only objection to the uſe of thoſe 
terms on the preſent occaſion 1s, the great quantity of good and bad repute that re- 
ſpectively ſtand annexed to them. The inconvenience of this is, their being apt to 
annex an ill-proportioned meaſure of diſrepute to diſpoſitions which are ill conſtituted 
only with reſpect to the party himſelf: involving them in ſuch a degree of ignominy as 
ſhould be appropriated to ſuch diſpoſitions only as are miſchievous with regard to 
others. To exalt weakneſſes to a level with crimes, is a way to diminiſh the abhor- 
rence which ought to be reſerved for crimes. To exalt ſmall evils to a level with great 

ones, is the way to diminiſh the ſhare of attention which ought to be paid to great ones. 
the 


Of human [D1'SP'O'SIT I'ON8] in general. 


the other light, it might be termed beneficent, or meritorious, -on the 
one hand: pernicious or miſchievous on the other. Now of that 
branch of a man's diſpoſition, the effects of which regard in the firſt 
inſtance only himſelf, there needs not much to be ſaid here. To reform 
it when bad, is the buſineſs rather of the moraliſt than the legiſlator: 
nor is it ſuſeeptible of thoſe various modifications which make ſo ma- 
terial a difference in the effects of the other. Again, with reſpect to 
that part of it, the effects whereof regard others in the firſt inſtance, it is 
only in as far as it is of a miſchievous nature that the penal branch of 
law has any immediate concern with it: in as far as it may be of a 
beneficent nature, it belongs to a hitherto but little cultivated, and as 
yet unnamed branch of law, which might be ſtiled the remuneratory. 
| III. | 

A man then is ſaid to be of a miſchievous diſpoſition, when, by the 
influence of no matter what motives, he is preſumed to be more apt 
to engage, or form intentions of engaging, in acts which are appa- 
rently of a pernicious tendency, than in ſuch as are apparently of a be- 
neficial tendency : of a meritorious or beneficent diſpoſition in the op- 
polite caſe. 


| | IV. 

I ſay preſumed : for, by the ſuppoſition, all that appears is one ſingle 
action, attended with one ſingle train of circumſtances : but from that 
degree of conſiſtency and uniformity which experience has ſhewn to be 
obſervable in the different actions of the ſame perſon, the probable 
exiſtence (paſt or future) of a number of acts of a ſimilar nature, is 
naturally and juſtly inferred from the obſervation of one ſingle one. 
Under ſuch circumſtances, ſuch as the motive proves to be in one 
inſtance, ſuch is the diſpoſition to be preſumed to be in others, | 

F+ 

I ſay apparently miſchievous: that is, apparently with regard to him: 

ſuch as to him appear to poſſeſs that tendency: for from the mere 
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be miſchievous, in ſuch caſe, though in the upſhot it ſhould prove inno- 
cent, or even beneficial, it makes no difference; there is not the leſs rea- 
ſon for preſuming his diſpoſition to be a bad one: if to him it appears 
likely to be beneficial or innocent, in ſuch caſe, though in the upſhot it 
ſhould prove pernicious, there is not the more reaſon on that account 
for preſuming his diſpoſition to be a good one. And here we ſee the 
importance of the circumſtances of intentionality * » conſciouſneſs , 
unconſciouſneſs +, and miſ-ſuppoſal f. 
| VI. 
The truth of theſe poſitions depends upon two others, both of them 
ſufficiently verified by experience: The one is, that in the ordinary 
courſe of things the conſequences of actions commonly turn out con- 


formable to intentions. A man who ſets up a butcher's ſhop, and 


deals in beef, when he intends to knock down an ox, commonly does 
knock down an ox; though by ſome unlucky accident he may chance 
to miſs his blow and knock down a man: he who ſets up a grocer's 
ſhop, and deals in ſugar, when he intends to ſell ſugar, commonly does 
ſell ſugar: although by ſome unlucky accident he may chance to {ell 
arſenic in the room of it. 
VII. 

The other is, that a man who entertains intentions of doing 

miſchief at one time is apt to entertain the like intentions at 


another“. 


„ gee ch. viii. + See ch. ix. 


b To ſuppoſe a man to be of a good diſpoſition, and at the ſame time likely, in vir- 
tue of that very diſpoſition, to engage in an habitual train of miſchievous actions, is a 
contradiction in terms: nor could ſuch a propoſition ever be advanced, but from the 
giving, to the thing which the word diſpoſition is put for, a reality which does no? be- 
long to it. If then, for example, a man of a religious diſpoſition ſhould, in virtue of 
that very diſpoſition, be in the habit of doing miſchief, for inſtance, by perſecuting 
his neighbours, the caſe muſt be, either that his diſpoſition, though good in certain 
reſpects, is not good upon the whole ; or that a religious diſpoſition is not in general a 


good one. 
VIII. There 
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81.1 VIII. 

There are two circumſtances upon which the nature of the diſpoſition, 
as indicated by any act, is liable to depend: 1. The apparent tendency 
of the act: 2. The nature of the motive which gave birth to it. This 
dependency is ſubject to different rules, according to the nature of the 
motive. In ſtating them, I ſuppoſe all along the apparent tendency 
of the act to be, as it commonly is, the ſame as the real. 

| IX. 

1. Where the tendency of the act is good, and the motive is of the 
ſelf-regarding kind. In this caſe the motive affords no inference on 
either ſide. It affords no indication of a good diſpoſition : but neither 
does it afford any indication of a bad one. 

A baker ſells his bread to a hungry man who aſks for it. This, we 


ſee, is one of thoſe acts of which, in ordinary caſes, the tendency is 


unqueſtionably good. The baker's motive is the ordinary commercial 
motive of pecuniary intereſt. It is plain, that there is nothing in the 
tranſaction, thus ſtated, that can afford the leaſt ground for preſuming 
that the baker is a better or a worſe man than any of his neighbours. 
X. 

2. Where the tendency of the act is bad, and the motive, as before, 
is of the ſelfregarding kind. In this caſe the diſpoſition indicated is a 
miſchievous one. | 

A man ſteals bread out of a baker's ſhop: this is one of thoſe acts of 
which the tendency will readily be acknowledged to be bad. Why, and 
in what reſpects it is ſo, will be ſtated farther on“. His motive, we 
will ſay, is that of pecuniary intereſt ; the deſire of getting the value of 
the bread for nothing. His diſpoſition, accordingly, appears to be a 
bad one: for every one will allow a thieviſh diſpoſition to be a bad 
one, = 

XI. 

3. Where the tendency of the act is good, and the motive is the 
purely ſocial one of good- ill. In this caſe the diſpoſition indicated is 
a beneficent one. 


* See ch. xii, [Conſequences] and Code, B. I, tit. Theft. ] 
8 2 A baker 
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A baker gives a poor man a loaf of bread. His motive is com- 
paſſion ;- a name given to the motive of benevolence, in particular caſes 
of its operation, The diſpoſition indicated by the baker, in this caſe, 
is ſuch as every man will be ready enough to acknowledge to be a good 
one. 

XII. 8 

4. Where the tendency of the act is bad, and the motive is the 
purely ſocial one of good-will. Even in this caſe the diſpoſition which 
the motive indicates is dubious : it may be a miſchievous or a merito- 
rious one, as it happens; according as the miſchievouſneſs of the act is 
more or leſs apparent. 

XIII. 

It may be thought, that a caſe of this ſort cannot exiſt; and that 
to ſuppoſe it, is a contradiction in terms. For the act is one, which, 
by the ſuppoſition, the agent knows to be a miſchievous one. How 
then can it be, that good-will, that is, the deſire of doing good, could 
have been the motive that led him into it? To reconcile this, we muſt 
advert to the diſtinction between enlarged benevolence and confined x. 
The motive that led him into it, was that of confined benevolence. 
Had he followed the dictates of enlarged benevolence, he would not 
have done what he did. Now, although he followed the dictates of that 
branch of benevolence, which in any ſingle inſtance of its exertion is 
miſchievous, when oppoſed to the other, yet, as the caſes which call 


for the exertion of the former are, beyond compariſon, more numerous 
than thoſe which call for the exertion of the latter, the diſpoſition in- 


dicated by him, in following the impulſe of the former, will often be 
ſuch as in a man, of the common run of men, may be allowed to be 
a good one upon the whole. 


XIV. 

A man with a numerous family of children, on the point of ſtarving, 
goes into a baker's ſhop, ſteals a loaf, divides it all among the children, 
reſerving none of it for himſelf, It will be hard to infer that that 
man's diſpoſition is a miſchievous one upon the whole, Alter the caſe, 


® Sce ch. x. [Motives, ] 


U 


give 
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give him but one child, and that hungry perhaps, but in no imminent 
danger of ſtarving: and now let the man ſet fire to a houſe full o 
people, for the ſake of ſtealing money out of it to buy the bread with. 
The diſpoſition here indicated will hardly be looked upon as a good 


One. - 


XV. 


f CAP. XI. 
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Another caſe will appear more difficult to decide than either. Ra- Example II. 


vaillac aſſaſſinated one of the beſt and wiſeſt of ſovereigns, at a time 
when a good and wiſe ſovereign, a bleſſing at all times ſo valuable 
to a ſtate, was particularly precious: and that to the inhabitants of-a 
populous and extenſive empire. He is taken, and doomed to the moſt 
excruciating tortures. His ſon, well perſuaded of his being a ſincere 
penitent, and that mankind, in caſe of his being at large, would have 
nothing more to fear from him, effectuates his eſcape: Is this then a 
ſign of a good diſpoſition in the ſon, or of a bad one? Perhaps ſome 
will anſwer, of a bad one; for, beſides the intereſt which the nation has 
in the ſufferings of ſuch a criminal, on the ſcore of the example, the 
future good behaviour of ſuch a criminal is more than any one can 
have ſufficient ground to be perſuaded of. 
XVI. 
Well then, let Ravaillac, the ſon, not facilitate his father 8 eſcape; but 


content himſelf with conveying poiſon to him, that at the price of an 


eaſier death he may eſcape his torments. The deciſion will now, per- 
haps, be more difficult. The 4a# is a wrong one, let it be allowed, 
and ſuch as ought by all means to be puniſhed : but is the diſpoſition 
manifeſted by it a bad one? Becauſe the young man breaks the laws in 
this one inſtance, 1s 1t probable, that if let alone, he would break the 
laws in ordinary inſtances, for the ſatisfaction of any inordinate deſires 
of his own? The anſwer of moſt men would probably be in the ne- 
gative. 
| XVII.. 

5. Where the tendency of the act is good, and the motive is a ſemi- 
ſocial one, the love of reputation. In this caſe the diſpoſition indicated 
is a good one, 
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INTROD. In a time of ſcarcity, a baker, for the ſake of gaining the eſteem of 
= — Xl. the neighbourhood, diſtributes bread gratis among the induſtrious poor. 
Let this be taken for granted: and let it be allowed to be a matter 
of uncertainty, whether he had any real feeling for the ſufferings of 
thoſe whom he has relieved, or no. His diſpoſition, for all that, can- 
not, with any pretence of reaſon, be termed otherwiſe than a good and 
beneficent one. It can only be in W of ſome "Ow! idle pre- 


judice, if it receives a different names. 
XVIII. 
Caſe 6. Ten- 6. Where the tendency of the act is bad, and the motive, as before, 
dency, bad— . 5 : | 
; is a ſemi-ſocial one, the love of reputation. In this caſe, the diſpoſition 


motive, ho- 

* which it indicates is more or leis good or bad: in the firſt place, ac- 
cording as the tendency of the act is more or leſs miſchievous: in the 
next place, according as the dictates of the moral ſanction, in the 
ſociety in queſtion, approach more or leſs to a coincidence with thoſe 
of utility. It does not ſeem probable, that in any nation, which is in a 

The bulk of © The bulk of mankind, ever ready to depreciate the character of their neighbours, 


3 in order, indirectly, to exalt their own, will take occaſion to refer a motive to the claſs 

motive. of bad ones as often as they can find one ſtill better, to which the act might have owed 
its birth. Conſcious that his own motives are not of the beſt claſs, or perſuaded that if 
they be, they will not be referred to that claſs by others; afraid of being taken for a 
dupe, and anxious to ſhew the reach of his penetration; each man takes care, in the firſt 
place, to impute the conduct of every other man to the leaſt laudable of the motives 
that can account for it : in the next place, when he has gone as far that way as he can, 
and cannot drive down the individual motive to any lower claſs, he changes his bat- 
tery, and attacks the very claſs itſelf, To the love of reputation he will accordingly 
give a bad name upon every occaſion, calling it oſtentation, vanity, or vain-glory. 

Partly to the ſame ſpirit of detraction, the natural conſequence of the ſenſibility of 
men to the force of the moral ſanction, partly to the influence of the principle of aſce- 
ticiſm, may, perhaps, be imputed the great abundance of bad names of motives, in 
compariſon of ſuch as are good or neutral: and, in particular, the total want of neu— 
tral names for the motives of venereal deſire, phyſical defire in general, and pecuniary 
interelt, The ſuperior abundance, even of good names, in compariſon of neutral ones, 
would, if examined, be found rather to confirm than diſprove the above remark, The 
language of a people on theſe points may, perhaps, ſerve in ſome meaſure as a key to 
their moral ſentiments, But ſuch ſpeculative diſquiſitions are foreign to the purpoſe of 


the preſent work, 
ſtate 


Of human [DISPOSITIONS] in general. 


ſtate of tolerable civilization, in ſhort, in any nation in which ſuch 
rules as theſe can come to be conſulted, the dictates of the moral 
ſanction will ſo far recede from a coincidence with thoſe of utility (that 
is, of enlightened benevolence) that the diſpoſition indicated in this 
caſe can be otherwiſe than a good one upon the whole. 


XIX. 


An Indian receives an injury, real or imaginary, from an Indian of Example J. 


another tribe. He revenges it upon the perſon of his antagoniſt with 
the moſt excruciating torments : the caſe being, that cruelties inflicted 
on ſuch an occaſion, gain him reputation in his own tribe. The dit- 
_ poſition manifeſted in ſuch a caſe can never be deemed a good one, 


among a people ever ſo few degrees advanced, in point of civilization, 


above the Indians. 
dS © | 
A nobleman (to come back to Europe) contra&s a debt with a poor 
tradeſman. The ſame nobleman, preſently afterwards, contracts a debt, 
to the ſame amount, to another nobleman, at play. He is unable to 
pay both : he pays the whole debt to the companion of his amuſe- 


ments, and no part of it to the tradeſman. The diſpoſition manifeſted 


in this caſe can ſcarcely be termed otherwiſe than a bad one. It is 
certainly, however, not ſo bad as if he had paid neither.. The prin- 
ciple of love of reputation, or (as it is called in the caſe of this partial 
application of it) honour, is here oppoſed to the worthier principle of 
benevolence, and gets the better of it. But it gets the better alſo 
of the ſelf-regarding principle of pecuniary intereſt.. The diſpoſition, 
therefore, which it indicates, although not ſo good a one as that in which 
the principle of benevolence predominates, is better than one in which 
the principle of ſelf-intereſt predominates. He would be the better for 
having more benevolence : but would he be the better. for having no 
honour ? This ſeems to admit of great diſpute *. 
XXI. 
7. Where the tendency of the act is good, and the motive is the 


* Sce the caſe of Duels diſcuſſed in B. I. tit. Homicide.] 


1. 


Caſe 7. Ten- 


ſemi-ſocial one of religion. In this caſe, the diſpoſition indicated by 23 
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it (conſidered with reſpect to the influence of it on the man's conduct 
towards others) is manifeſtly a beneficent and meritorious one. 

A baker diſtributes bread gratis among the induſtrious poor. It 
is not that he feels for their diſtreſſes: nor is it for the ſake of gaining 
reputation among his neighbours. It is for the ſake of gaining the 
favour of the Deity : to whom, he takes for granted, ſuch conduct will 
be acceptable. The diſpoſition manifeſted by ſuch conduct is plainly 
what every man would call a good one. 

| XXII. 

8. Where the tendency of the act is bad, and the motive is that of 
religion, as before. In this caſe the diſpoſition is dubious. It is good 
or bad, and more or leſs good or bad, in the firſt place, as the tendency 
of the act is more or leſs miſchievous; in the next place, according 
as the religious tenets of the perſon in queſtion approach more or lels 
to a coincidence with the dictates of utility. 

XXIII. 

It ſhould ſeem from hiſtory, that even in nations in a tolerable ſtate 
of civilization in other reſpects, the dictates of religion have been 
found ſo far to recede from a coincidence with thoſe of utility; in other 


words, from thoſe of enlightened benevolence; that the diſpoſition in- 


dicated in this caſe may even be a bad one upon the whole. This 


however is no objection to the inference which it affords of a good diſ- 


poſition in thoſe countries (ſuch as perhaps are moſt of the countries of 
Europe at preſent) in which its dictates reſpecting the conduct of a 
man towards other men approach very nearly to a coincidence with 
thoſe of utility. The dictates of religion, in their application to the con- 
duct of a man in what concerns himſelf alone, ſeem in moſt European 
nations to ſavour a good deal of the aſcetic principle: but the obe- 
dience to ſuch miſtaken dictates indicates not any ſuch diſpoſition as is 


likely to break out into acts of pernicious tendency with reſpect to 


others. Inſtances in which the dictates of religion lead a man into acts 
which are pernicious in this latter view, ſeem at preſent to be but 


rare: unleſs it be acts of perſecution, or impolitic meaſures on the part 
of government, where the law itſelf is either the principal actor or an 


accomplice 
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than this, gave his country one of the moſt fatal ſtabs that a country 


ever received from a ſingle hand: but happily the Ravaillacs are but 
rare, They have been more frequent, however, in France than in 
any other country during the ſame period : and 1t is remarkable, that 
in every inſtance it is this motive that has produced them. When they 
do appear, however, nobody, I ſuppoſe, but ſuch as themſelves, will be 
for terming a diſpoſition, ſuch as they manifeſt, a good one. It ſeems 
hardly to be denied, but that they are juſt ſo much the worſe for their 
notions of religion ; and that had they been left to the ſole guidance 
of benevolence, and the love of reputation, without any religion at all, 
it would have been but ſo much the better for mankind. One may 
ſay nearly the ſame thing, perhaps, of thoſe perſons who, without any 
particular obligation, have taken an active part in the execution of 
laws made for the puniſhment of thoſe who have the misfortune to 


differ with the magiſtrate in matters. of religion, much more of the 


legiſlator himſelf, who has put it in their power. If Lewis XIV. had 
had no religion, France would not have loſt 800,000 of its moſt 
valuable ſubjects. The ſame thing may be ſaid of the authors of 
the wars called holy ones; whether waged againſt perſons called 
Infidels, or perſons branded with the ſtill more odious name of 
Heretics. In Denmark, not a great many years ago, a fect is ſaid to 
have ariſen, who, by a ſtrange perverſion of reaſon, took it into their 
heads, that, by leading to repentance, murder, or any other horrid 
crime, might be made the road to heaven. It ſhould all along, how- 
ever, be obſerved, that inſtances of this latter kind were always rare : 


and that in almoſt all the countries of Europe, inſtances of the former 


kind, though once abundantly frequent, have for ſome time ceaſed. 
In certain countries, however, perſecution at home, or (what pro- 
duces a degree of reſtraint, which 1s one part of the miſchiefs of perſe- 
cution) I mean the diſpaſition to perſecute, whenſoever occaſion happens, 
is not yet at an end: inſomuch that if there is-no actual perſecution, 
it is only becauſe there are no heretics; and if there are no heretics, 
it is only becaule there are no thinkers *. 


* See B. I. tit, [Offences againſt Religion.] | 
| T XXIV. 9. Where 
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XXIV. 

9. Where the tendency of the act is good, and the motive (as before) 
is the diſ-ſocial one of ill-will. In this caſe the motive ſeems not to 
afford any indication on either ſide. It is no indication of a good dif. 
poſition ; but neither is it any indication of a bad one. 

You have detected a baker in ſelling ſhort weight: you proſecute him 


for the cheat. It is not for the ſake of gain that you engaged in the proſe- 


cution ; for there is nothing to be got by it: it is not from public ſpirit : 
it is not for the fake of reputation; for there is no reputation to be got 
by it: it is not in the view of pleaſing the Deity : it is merely on account 
of a quarrel you have with the man you proſecute. From the tranſaction, 
as thus ſtated, there does not feem to be any thing to be ſaid either in 
favour of your diſpoſition or againſt it. The tendency of the act is 
good: but you would not have engaged in it, had it not been from a 
motive which there ſeems no particular reaſon to conclude will ever 
prompt you to engage in an act of the ſame kind again. Your motive is of 
that ſort which may, with leaſt impropriety, be termed a bad one: but 
the act is of that fort, which, were it engaged in ever ſo often, could never 
have any evil tendency ; nor indeed any other tendency than a good 


one. By the ſuppoſition, the motive it happened to be dictated by 


was that of ill-will: but the act itſelf is of ſuch a nature as to have 
wanted nothing but ſufficient diſcernment on your part in order to have 
been dictated by the moſt enlarged benevolence. Now, from a man's 
having ſuffered himſelf to be induced to gratify his reſentment by 
means of an act of which the tendency is good, it by no means fol- 
lows that he would be ready on another occaſion, through the in- 
fluence of the fame ſort of motive, to engage in any act of which the 
tendency is a bad one. The motive that impelled you was a diſſocial 
one: but what ſocial motive could there have been to reſtrain you ? 
None, but what might have been outweighed by a more enlarged mo- 
tive of the ſame kind. Now, becauſe the diſſocial motive prevailed 
when it ſtood alone, it by no means follows that it would prevail when 
it had a ſocial one to combat it. 


10 XXV. 10. 
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XXV. INTRO D. 

10. Where the tendency of the act is bad, and the motive is the diſ- Cnar. Xl. 
ſocial one of malevolence. In this caſe the diſpoſition it indicates is * 
of courſe a miſchievous one. zad— motive, 

The man who ſtole the bread from the baker, as before, did it with walevolence. 
no other view than merely to impoveriſh and afflict him: accordingly, — 
when he had got the bread, he did not eat, or ſell it; but deſtroyed 
it. That the diſpoſition, evidenced by ſuch a tranſaction, is a bad one, 
is what every body muſt perceive immediately. 

XXVII. 

Thus much with reſpect to the circumſtances. from which the miſ- problem 
chievouſneſs or meritoriouſneſs of a man's diſpoſition is to be inferred * 
in the groſs: we come now to the meaſure of that miſchievouſneſs or in a man's 
meritoriouſneſs, as reſulting from thoſe circumſtances. Now with me- diſpoſition, 
ritorious acts and diſpoſitions we have no direct concern in the preſent 
work. All that penal law is concerned to do, is to meaſure the depra- 
vity of the diſpoſition where the act is miſchievous. To this object, 
therefore, we ſhall here confine ourſelves. 

XXVII. | 

It is evident, that the nature of a man's diſpoſition muſt depend A man's dif. 
upon the nature of the motives he is apt to be influenced by : in other Pn 
words, upon the degree of his ſenſibility to the force of ſuch and ſuch by the ſum 
motives. For his diſpoſition is, as it were, the ſum of his intentions: 3 
the diſpoſition he is of during a certain period, the ſum or reſult of 
his intentions during that period. If, of the acts he has been intend- 
ing to engage in during the ſuppoſed period, thoſe which are ap- 
parently of a miſchievous tendency, bear a large proportion to thoſe 
which appear to him to be of the contrary tendency, his diſpoſition 
will be of the miſchievous caſt : if but a ſmall proportion, of the in- 


nocent or upright. 


XX VIII. | 
Now intentions, like every thing elſe, are produced by the things Nd. 
chat are their cauſes : and the cauſes of intentions are motives. If, on birth to mo- 
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cx] Of human [DISPOSITIONS] in general, 


INTROD. any occaſion, a man forms either a good or a bad intention, it ruſt 


Cnar. XI. be by the influence of ſome motive. 

XXIX. 
A" . When the act, which a motive prompts a man to engage in, is of a 
motive, miſchievous nature, it may, for diſtinction's ſake, be termed a ſeaucing 


or corrupting motive: in which caſe alſo any motive which, in op- 
tutelary or P 
preſervatory poſition to the former, acts in the character of a reſtraining mouve, 


nnn um may be ſtiled a tutclary, preſervatory, or preſerving motive. 
8 XXX. 

Tutelary mo- Tutelary motives may again be diſtinguiſhed into Panding or con- 

e * ſtant, and occaſional. By ſtanding tutelary motives, I mean ſuch as act 

_ with more or leſs force in all, or at leaft in moſt caſes, tending to re- 
ſtrain a man from any miſchievous acts he may be prompted to engage 
in; and that with a force which depends upon the general nature of 
the act, rather than upon any accidental circumſtance with which any 
individual act of that ſort may happen to be accompanied. By occaſional 
tutelary motives, I mean ſuch motives as may chance to act in this 
direction or not, according to the nature of the act, and of the par- 
ticular occaſion on which the engaging in it is brought into con— 
templation. 

| XXXI. 

Standing tu- Now it has been ſhewn, that there is no ſort of motive by which a 

telary mo- 

ee man may not be prompted to engage in acts that are of a miſchievous 

* nature; that is, which may not come to act in the capacity of a ſe- 
ducing motive. It has been ſhewn, on the other hand, that there are 

: ſome motives which are remarkably leſs likely to operate in this way 


than others. It has alſo been ſhewn, that the leaſt likely of all is that 
of benevolence or good-will : the moſt common tendency: of which, it 
has been ſhewn, is to act in the character of a tutelary motive. It has 
alſo been ſnewn, that even when by accident it acts in one way in the 
character of a ſeducing motive, ſtill in another way it acts in the oppo- 
ſite character of a tutelary one. The motive of good- will, in as far as 
it reſpects the intereſts of one ſet of perſons, may prompt a man v0 
engage 


Of human [DISPOSITIONS] 2 general. 


engage in acts which are productive of miſchief to another and more 
extenſive ſet : but this is only becauſe his good-will is imperfect and 
confined : not taking into contemplation the intereſts of all the perſons 
whoſe intereſts are at ſtake. The ſame motive, were the affection it 
iſſued from more enlarged, would operate effectually, in the character 
of a conſtraining motive, againſt that very act to which, by the ſup- 
- poſition, it gives birth. This ſame ſort of motive may therefore, with- 
out any real contradiction or deviation from truth, be ranked in the. 
number of ſtanding tutelary motives, notwithſtanding the occaſions in 
which it may act at the ſame time in the character of a ſeducing 
one. 


XXXII. 
The ſame obfervation, nearly, may be applied to the ſemi-ſocial 
motive of love of reputation. The force of this, like that of the 
former, is liable to be divided againſt itſelf. As in the caſe of good- 
will, the intereſts of ſome of the perſons, who may be the objects of that 
ſentiment, are liable to be at variance with thoſe of others: ſo in the 
caſe of love of reputation, the ſentiments of ſome of the perſons, whoſe 
good opinion is deſired, may be at variance with the ſentiments of 
other perſons of that number. Now in the caſe of an act, which is 
really of a miſchievous nature, it can ſcarcely happen that there ſhall 
be no perſons whatever who will look upon it with an eye of diſappro- 
bation. It can ſcarcely ever happen, therefore, that an act really miſ- 
chievous ſhall not have ſome part at leaſt, if not the whole, of the 
force of this motive to oppole it; nor, therefore, that this motive 
ſhould not act with ſome degree of force in the character of a tutelary 


cxli 
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motive. This, therefore, may be ſet down as another article in the 


catalogue of ſtanding tutelary motives. 
XXXIII. 


The ſame obſervation may be applied to the deſire of amity, though z. The deſire 


not in altogether equal meaſure. For, notwithſtanding the miſchievouſ- 
neſs of an act, it may happen, without much difficulty, that all the 
perſons for whoſe amity a man entertains any particular preſent deſire 
which is accompanied with expectation, may concur in regarding it with 
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Cnar. XI. 


4. The mo- 
tive of re- 
ligion. 


a 


Of human (DISPOSITION S in general. 


an eye rather of approbation than the contrary, This is but too apt 
to be the caſe among ſuch fraternities as thoſe of thieves, ſmugglers, and 
many other denominations of offenders. This, however, is not con- 
ſtantly, nor indeed moſt commonly the caſe : inſomuch, that the deſire 
of amity may ſtill be regarded, upon the whole, as a tutelary motive, 
were it only from the cloſeneſs of 1ts connection with the love of repu- 
tation. And it may be ranked among ſtanding tutelary motives, ſince, 
where it does apply, the force with which its acts, depends not upon the 
occaſional circumſtances of the act which it oppoſes, but upon prin- 
ciples as general as thoſe upon which — the action of the other 
ſemi- ſocial motives. 
XXXIV. 

The motive of religion is not altogether in the ſame caſe with the 
three former. The force of it is not, like theirs, liable to be divided 
againſt itſelf. I mean in the civilized nations of modern times, among 
whom the notion of the unity of the Godhead is univerſal. In times of 
claſſical antiquity it was otherwiſe, If a man got Venus on his ſide, 
Pallas was on the other: if Zolus was for him, Neptune was againſt 
him. ZEneas, with all his piety, had but a partial intereſt at the 
court of heaven. That matter ſtands upon a different footing now-a- 
days. In any given perſon, the force of religion, whatever it be, is 
now all of it on one ſide. It may balance, indeed, on which ſide it 
ſhall declare itſelf : and it may declare itſelf, as we have ſeen already 
in but too many inſtances, on the wrong as well as on the right. It 
has been, at leaſt till lately, perhaps is ſtill, accuſtomed ſo much to 
declare itſelf on the wrong ſide, and that in ſuch material inſtances, 
that on that account it ſeemed not proper to place it, in point of ſocial 
tendency, on a level altogether with the motive of benevolence. 
Where it does act, however, as it does in by far the greateſt number 
of caſes, in oppoſition to the ordinary ſeducing motives, it acts, like 
the motive of benevolence, in an uniform manner, not depending upon 
the particular circumſtances that may attend the commiſſion of the act; 
but tending to oppoſe it, merely on account of its miſchievouſneſs; 
and therefore, with equal force, in whatſoever circumſtances it may be 
propoſed 
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propoſed to be committed. This, therefore, may alſo be added to the 
catalogue of ſtanding tutelary motives. 
XXXV. 

As to the motives which may operate occaſionally in the character of 
tutelary motives, theſe, it has been already intimated, are of various 
forts, and various degrees of ſtrength in various offences: depending 
not only upon the nature of the offence, but upon the accidental cir- 


* +5 
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Crap. XI. 


Occaſional 
tutelary mo- 
tives may be 
any whatſo- 
ever. 


cumſtances in which the idea of engaging in it may come in contempla- 


tion. Nor is there any ſort of motive which may not come to operate 


in this character; as may be eaſily conceived. A thief, for inſtance, 


may be prevented from engaging in a projected ſcheme of houſe-break- 
ing, by fitting too long over his bottle“, by a viſit from his doxy, by 
the occaſion he may have to go elſewhere, in order to receive his di- 


vidend of a former booty ; and ſo on. 
XXXVI. 


There are fome motives, however, which ſeem more apt to act in 
this character than others; eſpecially as things are conſtituted now, 
that the law has every where oppoſed to the force of the principal ſe- 
ducing motives, artificial tutelary motives of its own creation. Of the 
motives here meant it will be neceſſary to take a general view. They ſeem 
to be reducible to two heads; viz. 1. The love of eaſe; a motive put into 
action by the proſpect of the trouble of the attempt; that is, the trouble 


which it may be neceſſary to beſtow, in overcoming the phyſical difficul- 
2. Self-preſervation, as oppoſed to the 


ties that may accompany 1t. 
dangers to which a man may be expoſed in the proſecution of it. 
= XXXVII. —— 

Theſe dangers may be either, 1. Of a purely phyſical nature: or, 
2. Dangers refulting from moral agency ; in other words, from the 
conduct of any ſuch perſons to whom the act, if known, may be ex- 
pected to prove obnoxious. But moral agency ſuppoſes knowledge 
with reſpect to the circumſtances that are to have the effect of external 
motives in giving birth to it. Now the obtaining ſuch knowledge, 
with reſpect to the commiſſion of any obnoxious act, on the part of any 


Love of the pleaſures of the palate, + Pecuniary intereſt, 


perſons 


Motives that 
are particu- 
larly apt to 
act in this 
character are, 
1. Love of 
eaſe. 2. Self- 
preſervation. 


Dangers to 
which ſelf- 
preſervation 
is moſt apt in 
this caſe to 
have reſpect, 
are, 1. Dan- 
gers purely 
phyſical. 

2. Dangers 
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detection. 
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Of human DISPO SITION SJ i general. 
perſons who may be diſpoſed to make the agent ſuffer for it, is called 
detection; and the agent concerning whom ſuch knowledge is obtained, 
is ſaid to be detected. The dangers, therefore, which may threaten an 
offender from this quarter, depend, whatever they may be, on the 
event of his detection; and may therefore be all of them compriſed 
under the article of the danger of detection. N 

XXXVIII. 

The danger depending upon detection may be divided again into 
two branches: 1. That which may reſult from any oppoſition that may 
be made to the enterprize by perſons on the ſpot ; that is, at the very 
time the enterprize is carrying on: 2. That which reſpects the legal 
puniſhment, or other ſuffering, that may await at a diſtance upon the 
iſſue of the enterprize. 

XXXIX. 

It may be worth calling to mind on this occaſion, that among the 
tutelary motives, which have been ſtiled conſtant ones, there are two 
of which the force depends (though not ſo entirely as the force of the 
occaſional ones which have been juſt mentioned, yet in a great meaſure) 
upon the circumſtance of detection. Theſe, it may be remembered, 
are, the love of reputation, and the deſire of amity. In proportion, 
therefore, as the chance of being detected appears greater, theſe mo- 
tives will apply with the greater force: with the leſs force, as it ap- 
pears leſs. This is not the caſe with the two other ſtanding tutelary 
motives, that of benevolence, and that of religion. | 

XL. 

We are now in a condition to determine, with ſome degree of pre- 
ciſion, what is to be underſtood by the ſtrength of a temptation, and 
what indication it may give of the degree of miſchievouſneſs in a 
man's diſpoſition in the cafe of any offence. When a man is prompted 
to engage in any miſchievous act, we will ſay, for ſhortneſs, in an 
offence, the ſtrength of the temptation depends upon the ratio between 
the force of the ſeducing motives on the one hand, and ſuch of the 
occaſional tutelary ones, as the circumſtances of the caſe call forth into 


action, on the other. The temptation, then, may be ſaid to be ſtrong, 
when 
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when the pleaſure or advantage to be got from the crime is ſuch as 
in the eyes of the offender muſt appear great in compariſon of the 
trouble and danger that appear to him to accompany the enterprize : 
ſlight or weak, when that pleaſure or advantage is ſuch as muſt appear 


ſmall in compariſon of ſuch trouble and ſuch danger. It is plain the 


ſtrength of the temptation depends not upon the force of the im- 
pelling (that is of the ſeducing) motives altogether : for let the oppor- 
tunity be more favourable, that is, let the trouble, or any branch of 
the danger, be made leſs than before, it will be acknowledged, that the 
temptation is made ſo much the ſtronger : and on the other hand, let 
the opportunity become leſs favourable, or, in other words, let the 
trouble, or any branch of the danger, be made greater than before, 
the temptation will be ſo much the weaker. 

Now, after taking account of ſuch tutelary. motives as have been 
ſtiled occaſional, the only tutelary motives that can remain are thoſe 
which have been termed ſtanding ones. But thoſe which have been 
termed the ſtanding tutelary motives, are the ſame that we have been 
ſtiling ſocial. It follows, therefore, that the ſtrength of the temptation, 
in any caſe, after deducting the force of the ſocial motives, is as the 
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Moines 


ſum of the forces of the ſeducing, to the ſum of the forces of the 


occaſional tutelary motives. 
XLI. 

It remains, to be enquired, what indication concerning the miſ- 
chievouſneſs or depravity of a man's diſpoſition is afforded by the 
ſtrength of the temptation, in the caſe where any offence happens to have 
been committed. It appears, then, that the weaker the temptation is, by 
which a man has been overcome, the more depraved and miſchievous it 
ſhews his diſpoſition to have been. For the goodneſs of his diſpoſi- 
tion is meaſured by the degree of his ſenſibility to the action of the 
ſocial motives * : in other words, by the ſtrength of the influence which 
thoſe motives have over him: now, the leſs conſiderable the force is by 
which their influence on him has been overcome, the more convincing 
is the proof that has been given of the weakneſs of that influence. 


* /upra, par. xxvii. xxviii. 
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Again, The degree of a man's ſenſibility- to the force of the ſociat 
motives being given, it is plain that the force with which thoſe motives 
tend to reſtrain him from engaging in any miſchievous enterpriſe, will 
be as the apparent miſchievouſneſs of ſuch enterpriſe, that is, as the de- 
gree of miſchief with which it appears to Him likely to be attended. In 
other words, the leſs miſchievous the offence appears to him to be, the leſs 
averſe he will be, as far as he is guided by ſocial conſiderations, to en- 
gage in it; the more miſchievous, the more averſe. If then the nature 
of the offence is ſich as muſt appear to him highly miſchievous, and 
yet he engages in it notwithſtanding, it ſhews, that the degree of his 
ſenſibility to the force of the ſocial motives is but ſlight ; and conſe- 
quently that his diſpoſition is proportionably depraved. Moreover, the 
leſs the ſtrength of the temptation was, the more pernicious and de- 
praved does it ſhew his diſpoſition to have been. For the leſs the 
ſtrength of the temptation was, the leſs was the force which the in- 
fluence of thoſe motives had to overcome: the clearer therefore is the 
proof that has been given of the weakneſs of that influence. 

XLII. . 

From what has been aid, it ſeems, that, for judging of the indication 
that 1s afforded concerning the depravity of a man's diſpoſition by the 
ſtrength of the temptation, compared with the miſchievouſneſs of the 
enterpriſe, the following rules may be laid down : 

Rule 1. The ſtrength of the temptation being given, the miſchievouſueſs 
of the diſpoſition manifeſted by the enterpriſe, is as the apparent miſchieveuſ- 
neſs of the aff. Thus, it would ſhew a more depraved diſpoſition, to 
murder a man for a reward of a guinea, or falſely to charge him with 
a robbery for the ſame reward, than to obtain the ſame ſum from him 
by ſimple theft: the trouble he would have to take, and the riſque he 
would have to run, being ſuppoſed to ſtand on the ſame footing in the 


one caſe as in the other. 


Rule 2. The apparent miſchievouſneſs of the act being given, à man's diſ- 
poſation is the more depraved, the flighter the temptation is by which he has been 


overcome. Thus, it ſhews a more depraved and dangerous diſpoſition, if a 


man kill another out of mere ſport, as the Emperor of Morocco, Muley 
Mahoraet, 
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Mahomet, is ſaid to have done great numbers, than out of revenge, as INTROD. 


Sylla and Marius did thouſands, or in the view of ſelf-preſervation, as 
Auguſtus killed many, or even for lucre, as the ſame Emperor is ſaid to 
have killed ſome. And the effects of ſuch a depravity, on that part of the 
public which is appriſed of it, run in the ſame proportion. From Auguſ- 
tus, ſome perſons only had to fear, under ſome particular circum- 
ſtances. From Muley Mahomet, every man had to fear at all times. 

Rule 3. The apparent miſchievouſneſs of the att being given, the evidence 
which it affords of the depravity of a man's diſpoſition is the leſs concluſive, 
the ſtronger the temptation is by which he has been overcome. Thus, if a 
poor man, who 1s ready to die with hunger, ſteal a loaf of bread, it is 
a leſs explicit ſign of depravity, than if a rich man were to commit a 
theft to the ſame amount. It will be obſerved, that in this rule all 
that is ſaid is, that the evidence of depravity is in this caſe the leſs 
concluſive: it is not ſaid that the depravity is poſitively the leſs. For 
in this caſe it is poſſible, for any thing that appears to the contrary, 
that the theft might have been committed, even had the temptation 
been not ſo ſtrong. In this caſe, the alleviating circumſtance is only a 
matter of preſumption ; in the former, the aggravating circumſtance is 
a matter of certainty. | 

Rule 4. Where the motive is of the diſſocial kind, the apparent miſ- 
chievouſneſs of the act, and the flrength of the temptation, being given, the 
depravity is as the degree of deliberation with which it is accompanied. 
For in every man, be his diſpoſition ever ſo depraved, the ſocial mo- 
tives are thoſe which, wherever the ſelf- regarding ones ſtand neuter, 
regulate and determine the general tenor of his life. If the diſſocial 
motives are put in action, it is only in particular circumſtances, and on 
particular occaſions; the gentle but conſtant force of the ſocial mo- 
tives, being for a while ſubdued. The general and ſtanding bias of 
every man's nature is, therefore, towards that ſide to which the force 
of the ſocial motives would determine him to adhere. This being the 
caſe, the force of the ſocial motives tends continually to put an end to 
that of the diſſocial ones; as, in natural bodies, the force of friction 


tends to put an end to that which is generated by impulſe. Time, then, 
U.-2 which 
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which wears away the force of the diſſocial motives, adds to that of the 
ſocial. The longer, therefore, a man continues, on a given occaſion, 
under the dominion of the diffocial motives, the more convincing is 
the proof that has been given of his inſenſibility to the force of the 
ſocial ones. 

Thus, it ſhews a worſe diſpoſition, where a man lays a deliberate- 
plan for beating his antagoniſt, and beats him accordingly, than if he 
were to beat him upon the ſpot, in conſequence of a ſudden quarrel : 
and worſe again, if, after having had him a long while together in his 


power, he beats him at intervals, and at his leiſure *. 


XLIII. 8 
The depravity of diſpoſition, indicated by an act, is a material con- 
ſideration in ſeveral reſpects. Any mark of extraordinary depravity, 
by adding to the terror already inſpired by the crime, and by holding 
up the offender as a perſon from whom there may be more miſchief to be 


apprehended in future, adds in that way to the demand for puniſhment. 


By indicating a general want of ſenſibility on the part of the offender, 
it may add in another way alſo to the demand for puniſhment. The 
article of diſpoſition is of the more importance, inaſmuch as, in mea- 
ſuring out the quantum of. puniſhment, the principle of ſympathy and 


antipathy is apt to look at nothing elſe. A man who puniſhes becauſe: 


he hates, and only becauſe he hates, ſuch a man, when he does not 
find any thing odious in the diſpoſition, is not for puniſhing at all; and 
when he does, he is not for carrying the puniſhment further than. his 
hatred carries him. Hence the averſion we find ſo frequently expreſſed 
againſt the maxim, that the puniſhment muſt riſe with the ſtrength of 
the temptation; a maxim, the contrary of which, as we ſhall ſee, 
would be as cruel to offenders themſelves, as it would be ſubverſive of 
the purpoſes of puniſhment.. 


* See B. I. tit, [Confinement,] 
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8 XII. 


& I. Shapes in which the miſchief of an att may ſhew itſelf. 


1. 
ITHERTO we have been ſpeaking of the various articles or 
objects on which the conſequences or tendency of an act may 
depend: of the bare act itſelf: of the circumſtances it may have been, 
or may have been ſuppoſed to be, accompanied with: of the conſciouſ- 
neſs a man may have had with reſpect to any ſuch circumſtances : of the 
intentions that may have preceded the act: of the motives that may 
have given birth to thoſe intentions: and of the di/po/ition that may 
have been indicated by the connection between ſuch intentions and 
ſuch motives. We now come to ſpeak of conſequences or tendency : 
an article which forms the concluding link in all this chain of cauſes 
and effects, involving in it the materiality of the whole. Now, ſuch 


part of this tendency as is of a miſchievous. nature, is all that we have 


any direct concern with; to that, therefore, we ſhall here confine our- 
ſelves. N 
II. 

The tendency of an act is miſchievous when the conſequences of it 
are miſchievous; that is to ſay, either the certain conſequences or the 
probable. The conſequences, how many and whatſoever they may 
be, of an act, of which the tendency is miſchievous, may, ſuch of 
them as are miſchievous, be conceived to conſtitute one aggregate 
body, which may be termed the miſchief of the act. 

1 III. | 


This miſchief may frequently be diſtinguiſhed, as it were, into two 


ſhares or parcels: the one containing what may be called the primary 
miſchief; the other, what may be called the ſecondary. That ſhare 
may be termed the primary, which is ſuſtained by an aſſignable indi- 


vidual, or a multitude of aſſignable individuals. That ſhare may be 


termed 
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Of the [CONSEQUENCES] of a miſchievous ad. 


termed the ſecondary, which, taking its origin from the former, extends 
itſelf either over the whole community, or over ſome other multitude 
of unaſſignable individuals. | 

IV. 

The primary miſchief of an a& may again be diſtinguiſhed into two 
branches: 1. The original: and, 2. The derivative. By the original 
branch, I mean that which alights upon and is confined to any perſon 
who is a ſufferer in the firſt inſtance, and on his own account: the per- 
ſon, for inſtance, who is beaten, robbed, or murdered. By the deri- 
vative branch, I mean any ſhare of miſchief which may befall any other 
aſſignable perſons in conſequence of his being a ſufferer, and no other- 
wiſe. Theſe perſons muſt, of courſe, be perſons who in ſome way or 
other are connected with him. Now the ways in which one perſon may 
be connected with another, have been already ſeen: they may be con- 
netted in the way of intereſt (meaning ſelf-regarding intereſt) or merely 

in the way of ſympathy. And again, perſons connected with a given 
perſon, in the way of intereſt, may be connected with him either by 
affording ſupport to him, or by deriving it from him *. 

| V. 

The ſecondary miſchief, again, may frequently be ſeen to conſiſt of 
two other ſhares or parcels : the firſt conſiſting of pain; the other of 
danger. The pain which it produces is a pain of apprehenſion : a pain 
grounded on the apprehenſion of - ſuffering ſuch miſchiefs or incon- 
veniences, whatever they may be, as it is the nature of the primary 
miſchief to produce. It may be ſtiled, in one word, the alarm. The 
danger is the chance, whatever it may be, which the multitude it con- 
cerns may, in conſequence of the primary miſchief, ſtand expoſed to, of 
ſuffering ſuch miſchiefs or inconveniences. For danger 1s nothing but 
the chance of pain, or, what comes to the ſame thing, of loſs of 
pleaſure. „ 

VI. 

An example may ſerve to make this clear. A man attacks you on 

the road, and robs you, You ſuffer a pain on the occaſion of loſing 


See ch, vi. [Senſibility.] 


ſo 


Of the [CONSEQUENCES] of a miſchievous ad. 


ſo much money“: you alſo ſuffered a pain at the thoughts of the per- 
ſonal ill-treatment you apprehended he might give you, in caſe of 
your not happening to ſatisfy his demands. Theſe together conſtitute 
the original branch of the primary miſchief, reſulting from the act of 
robbery. A creditor of your's, who expected you to pay him with part 
of that money, and a ſon of your's, who expected you to have given 
him another part, are in conſequence diſappointed. You are obliged 
to have recourſe to the bounty of your father, to make good part of the 
deficiency. Theſe miſchiefs together make up. the derivative branch. 
The report of this robbery circulates from hand to hand, and ſpreads 
itſelf in the neighbourhood. It. finds its way into the news- papers, and 
is propagated over the whole country. Various people, on this oc- 
caſion, call to mind the danger which they and their friends, as it ap- 
pears from this example, ſtand expoſed to in travelling; eſpecially ſuch 
as may have occaſion to travel the ſame road. On this occaſion they 
naturally feel a certain degree of pain: ſlighter or heavier, according 
to the degree of ill- treatment they may underſtand you to have re- 
ceived; the frequency of the occaſion each perſon may have to travel 
in that ſame road, or its neighbourhood; the vicinity of each perſon to 
the ſpot ; his perſonal courage; the quantity of money he may have 
occaſion to carry about with him; and a variety of other circumſtances: 
This conſtitutes the firſt part of the ſecondary miſchief, reſulting from 
the act of robbery; viz. the alarm. But people of one deſcription or 
other, not only are diſpoſed to conceive themſelves to incur a chance of 
being robbed, in conſequence of the robbery committed upon you; 
but (as will be ſhewn preſently) they do really incur ſuch a chance: 
And it is this chance which conſtitutes the remaining part of the ſe— 
condary miſchief of the act of robbery ; viz. the danger. 
VII. 

Let us ſee what this chance amounts to; and whence it comes. 

How 1s it, for inſtance, that one robbery can contribute to produce 


* Viz. a pain of privation. See ch. v. [Pleaſures and Pains, ] xvii. 


> Viz. a pain of apprebenſion, grounded on the proſpe& of organical pain, or what- 
ever. other miſchiefs might have enſued from the ill treatment, Ib, xxx. 
another ? 
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Of the [(CONSEQUENCESTÞ#f a miſchievous act. 


another? In the firſt place, it is certain that it cannot create any di- 
rect motive. A motive muſt be the proſpect of ſome pleaſure, or other 
advantage, to be enjoyed in future : but the robbery in queſtion is 
paſt : nor would it furniſh any ſuch proſpect were it to come: for it is 
not one robbery that will furniſh pleaſure to him who may be about to 
commit another robbery. The conſideration that 1s to operate upon a 
man, as a motive or inducement to commit a robbery, -muſt be the 
idea of the pleaſure he expects to derive from the fruits of that very 
robbery : but this pleaſure exiſts independently of any other robbery. 
VIII. 

The means, then, by which one robbery tends, as it ſhould ſeem, to 
produce another robbery, are two. 1. By ſuggeſting to a perſon ex- 
poſed to the temptation, the idea of committing ſuch another rob- 
bery (accompanied, perhaps, with the belief of its facility.) In this 
caſe the influence it exerts applies itſelf, in the firſt place, to the 
underſtanding. 2. By weakening the force of the tutelary motives 
which tend to reſtrain him from ſuch an action, and thereby 
adding to the ſtrength of the temptation . In this caſe the in- 
fluence applies itſelf to the will. Theſe forces are, 1. The motive 
of benevolence, which acts as a branch of the phyſical ſanftion*®. 2. The 
motive of ſelf-preſervation, as againſt the puniſhment that may ſtand 
provided by the political ſanction. 3. The fear of ſhame; a motive 
belonging to the moral ſanction. 4. The fear of the divine diſpleaſure ; 
a motive belonging to the religious ſanction. On the firſt and laſt of 
theſe forces it has, perhaps, no influence worth inſiſting on: but it has 
on the other two. 

IX. 

The way in which a paſt robbery may weaken the force with which 
the political ſanction tends to prevent a future robbery, may be thus 
conceived. The way in which this ſanction tends to prevent a robbery, 


o See ch. xi, [Diſpoſitions.] xl. 


© To wit, in virtue of the pain it may give a man to be a. witneſs to, or otherwiſe 
conſcious of, the ſufferings of a fellow-creature : eſpecially when he is himſelf the cauſe 

of them: in a word, the pain of ſympathy. See ch. v. [Pleaſures and Pains] xxvi. 
2 i 


— 


Of the (CONSEQUENCES} of a miſchievous ac. 


is by denouncing ſome particular kind of puniſhment againſt any who 
ſhall be guilty of it: the real value of which puniſhment will of courſe 
be diminiſhed by the real uncertainty: as alſo, if there be any dif- 
ference, the apparent value by the apparent uncertainty. Now this un- 
certainty is proportionably encreaſed by every inſtance in which a man 
is known to commit the offence, without undergoing the puniſhment, 
This, of courſe, will be the caſe with every offence for a certain time ; 
in ſhort, until the puniſhment allotted to it takes place. If puniſh- 
ment takes place at laft, this branch of the miſchief of the offence is 
then at laſt, but not till then, put a ſtop to. 
X. 

The way in which a paſt robbery may weaken the force with which the 
moral ſanction tends to prevent a future robbery, may be thus conceived. 
The way in which the moral ſanction tends to prevent a robbery, is by 
holding forth the indignation of mankind as ready to fall upon him 
who ſhall be guilty of it. Now this indignation will be the more for- 
midable, according to the number of thoſe who join in it: it will be 
the leſs ſo, the fewer they are who join in it. But there cannot be a 
ſtronger way of ſhewing that a man does not join in whatever indig- 
nation may be entertained againſt a practice, than the engaging in it 
himſelf. It ſhews not only that he himſelf feels no indignation againſt 
it, but that it ſeems to him there is no ſufficient reaſon for apprehend- 
ing what indignation may be felt againſt it by others. Accordingly, 
where robberies are frequent, and unpuniſhed, robberies are com- 


mitted without ſhame. It was thus amongſt the Grecians formerly *. 


It is thus among the Arabs ſtill. 
 - | 
In whichever way then a paſt offence tends to pave the way for the 
commiſſion of a future offence, whether by ſuggeſting the idea of 
committing 1t, or by adding to the ſtrength of the temptation, in both 
Caſes it may be ſaid to operate by the force or influence of example. 


* See Hom. Odyſſ. L. xix. 1, 395, ib. L. r . 71. Plato de Rep. L. i. p. 576. edit. 
Ficin. Thucyd, L. i.—and ſee B. I. tit. [Offences againſt external ſecurity.] 
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Of the [CONSE QUENCES] of a miſchievous act. 
XII. 

The two branches of the ſecondary miſchief of an act, the alarm 
and the danger, muſt not be confounded : though intimately connected, 
they are perfectly diſtin& : either may ſubſiſt without the other. The 
neighbourhood may be alarmed with the report of a robbery, when, in 
fact, no robbery, either has been committed or is in a way to be com- 
mitted : a neighbourhood may be on the point of being diſturbed by 


robberies, without knowing any thing of the matter. Accordingly, 


we ſhall ſoon perceive, that ſome acts produce alarm without danger: 
others, danger without alarm. 
XIII. | 

As well the danger as the alarm may again be divided, each of 
them, into two branches: the firſt, conſiſting of ſo much of the alarm 
or danger as may be apt to reſult from the future behaviour of the 
fame agent : the ſecond, conſiſting of ſo much as may be apt to reſult 
from the behaviour of other perſons : ſuch others, to wit, as may come 
to engage in acts of the ſame ſort and tendency *. 

L XIV. 

The diſtinction between the primary and the ſecondary conſequences 
of an act, muſt be carefully attended to. It is ſo juſt, that the lat- 
ter may often be of a directly oppoſite nature to the former. In ſome 
caſes, where the primary conſequenees of the act are attended with a 
miſchief, the ſecondary conſequences may be beneficial, and that to 
ſuch a degree, as even greatly to outweigh the miſchief of the pri- 
mary. This is the caſe, for inſtance, with alb acts of puniſhment, when 
properly applied. Of theſe, the primary miſchief being never intended 
to fall but upon ſuch perſons as may happen to have committed ſome 
act which it is expedient to prevent, the ſecondary miſchief, that is, 
the alarm and the danger, extends no farther than to ſuch perſons as are 
under temptation to commit it: in which caſe, in as far as it tends to 
reſtrain them from committing ſuch acts, it is of a beneficial nature. 


4 To the former of theſe branches is oppoſed ſo much of the force of any puniſh- 
ment, as is ſaid to operate in the way of reformation :. to the latter, ſo much as is ſaid 
to operate in the way of example. See Ch, xiii. [ Caſes unmeet] ii. note“. 


XV. Thus. 
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| XV. 

Thus much with regard to acts that produce poſitive pain, and that 
immediately. This caſe, by reaſon of its ſimplicity, ſeemed the fitteſt 
to take the lead. But acts may produce miſchief in various other 
ways; which, together with thoſe already ſpecified, may all be com- 
prized by the following abridged analyſis, 

Miſchief may admit of a diviſion in any one of three . K of view. 
1. According to its own nature. 2. According to its cauſe. 3. Ac- 
cording to the perſon, or other party, who is the object of it *© With 


regard to its nature, it may be either /mple or complex * : when ſimple, 


it may either be pęſitive or negative: poſitive, conſiſting of actual pain: 
negative, conſiſting of the loſs of pleaſure. Whether ſimple or com- 
plex, and whether poſitive or negative, it may be either certain or con- 


tingent. When it is negative, it conſiſts of the loſs of ſome benefit or 


advantage: this benefit may be material in both or either of two 
ways: 1. By affording actual pleaſure: or, 2. By averting pain or 
danger, which is the chance of pain: that is, by affording ſecurity. In 
as far, then, as the benefit which a miſchief tends to avert, is pro- 
ductive of ſecurity, the tendency of ſuch miſchief is to produce in- 
ſecurity. 2. With regard to its cauſe, miſchief may be produced either 
by one ſingle action, or not without the concurrence of other actions: 
if not without the concurrence of other actions, theſe others may be 
the actions either of the ſame perſon, or of other perſons: in either caſe, 
they may be either acts of the ſame kind as that in queſtion, or of other 


kinds. 3. Laſtly, with regard to the party who is the o4je# of the 


miſchief, or, in other words, who is in a way to be affected by it, ſuch 
party may be either an afſignable F individual, or aſſemblage of indivi- 


duals, or elſe a multitude of «aſſignable individuals. When the object 


* There may be other points of view, according to which miſchief might be di- 
vided, beſides theſe: but this does not prevent the diviſion here. given from being an 
exhauſtive one. A line may be divided in any one of an infinity of ways, and yet 
without leaving in any one of thoſe caſes any remainder, See ch. xvi. [Diviſion] i. note. 


Ch. v. [Pleaſures and Pains] i. + See ch. xvi. [Diviſion] iv. note. 
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INTROD. 


Rn aaa himſelf who is the author of the miſchief, or ſome other perſon. When 


* 


applied to 
the preced- 
ing caſes. 


to exam- 
ples of other 
caſes where 
the miſchief 
is leſs con- 
ſpicuous. 


Example ]. 
An * of 


Of the (CONSEQUENCES] of a miſebievous a. 


is an aſſignable individual, this individual may either be the perſon 


the individuals, who are the objects of it, are an unaſſignable multi- 
tude, this multitude may be either the h, political community or 
ſtate, or ſome ſubordinate diviſion of it. Now when the object of the 
miſchief is the author himſelf, it may be ſtiled /elf-regarding : when 
any other party is the object, extra-regarding : when ſuch other party is 
an individual, it may be ſtiled private: when a ſubordinate branch of 
the community, ſemi-public : when the whole community, public. Here, 
for the preſent, we muſt ſtop. To purſue the ſubject through its in- 
ferior diſtinctions, will be the buſineſs of the chapter which exhibits. 
the diviſion of offences *. 

The caſes. which have been already illuſtrated, are thoſe in which 
the primary miſchief is not neceſſarily otherwiſe than a ſimple one, and 
that poſitive: preſent, and therefore certain: producible by a ſingle action, 
without any neceſſity of the concurrence of any other action, either on the 
part of the ſame agent, or of others; and having for its object an aſſigna- 
ble individual, or, by accident, an aſſemblage of aſſignable individuals: 
extra-regarding therefore, and' private. This primary miſchief is ac- 
companied by a fecondary : the firſt branch of which is ſometimes 
contingent and ſometimes certain, the other never otherwiſe than 
contingent : both extra-regarding and ſemi- public: In other reſpects, 
pretty much upon. a par with the primary miſchief: except that the 
rſt branch, viz. the alarm, though inferior in magnitude to the pri- 
mary, is, in point of extent, and therefore, upon the whole, in point 
of magnitude, much ſuperior. 

| XVI. 

Two inſtances more will be ſufficient to illuſtrate the moſt material 
of the modifications above exhibited. 

A man drinks a certain quantity of liquor, and intoxicates himſelf. 
The intoxication in this particular inſtance does him no ſort of harm: 


or, what comes to the ſame thing, none that is perceptible. But it is 


ſelfl intoxica - probable, and indeed next to certain, that a given number of acts of 


2 Ch. xvi. 


tion. 


the 


Of the (CONSEQUENCES] of 4 mchievous act. 


the ſame kind would do him a very conſiderable degree of harm: 
more or leſs according to his conſtitution and other circumſtances : 
for this is no more than what experience manifeſts every day. It is 
alſo certain, that one act of this ſort, by one means or other, tends 
conſiderably to encreaſe the diſpoſition a man may be in to practiſe 
other acts of the ſame fort ; for this alſo is verified by experience. 
This, therefore, is one inſtance where the miſchief producible by the 
act is contingent : in other words, in which the tendency of the act is 
no otherwiſe miſchievous than in virtue of its producing a chance of 
miſchief. This chance depends upon the concurrence of other acts of 
the ſame kind; and thoſe ſuch as muſt be practiſed by the ſame perſon. 
The object of the miſchief is that very perſon himſelf who is the 
author of it, and he only, unleſs by accident. The miſchief 1s there- 
fore private and ſelf- regarding. 

As to its ſecondary miſchief, alarm, it produces none: it produces 
indeed a certain quantity of danger by the influence of example: but 
it is not often that this danger will amount to a quantity worth re- 
garding. 
. XVII. 

Again. A man omits paying his ſhare to a public tax. This we 
ſee is an act of the negative kind *. Is this then to be placed upon the 
liſt of miſchievous acts? Yes, certainly. Upon what grounds? Upon 
the following. To defend the community againſt its external as well as 
its internal adverſaries, are taſks, not to mention others of a leſs indiſ- 
penſible nature, which cannot be fulfilled but at a conſiderable expence. 
But whence is the money for defraying this expence to come? It can 
be obtained in no other manner than by contributions to be collected 
from individuals; in a word, by taxes. The produce then of theſe 
taxes is to be looked upon as a kind of benefit which it is neceſſary the 
governing part of the community ſhould receive for the uſe of the 
whole. This produce, before it can be applied to its deſtination, re- 
quires that there ſhould be certain perſons commiſſioned to receive and 


to apply it. Now if theſe perſons, had they received it, would have ap- 


® See ch. vii. [A& ions] viii. : 
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INTROD, plied it to it its proper deſtination, it would have been a benefit: 

: haps — the not putting them in a way to receive it, is then a miſchief. But 
it is poſſible, that if received, it might not have been applied to 

its proper deſtination; or that the ſervices, in conſideration of which it 

was beſtowed, might not have been performed. It is poſſible, that 

the under- officer, who collected the produce of the tax, might not have 

paid it over to his principal: it is poſſible that the principal might 

not have forwarded it on according to its farther deſtination; to the 

judge, for inſtance, who is to protect the community againſt its clan- 

deſtine enemies from within, or the ſoldier, who is to protect it againſt 

its open enemies from without: it is poſſible that the judge, or the 

ſoldier, had they received it, would not however have been induced 

by it to fulfil their reſpective duties: it is poſſible, that the judge 

would not have fat for the puniſhment of criminals, and the deciſion 

of controverſies : it is poſſible that the. ſoldier would not have drawn 

his ſword in the defence of the community. Theſe, together with 

an infinity of other intermediate acts, which for the ſake of brevity I. 

paſs over, form a connected chain of duties, the diſcharge of which is 

neceſſary to the preſervation of the community. They muſt every one 

= of them be diſcharged, ere the benefit to which they are contributory can 
=_ be produced. If they are all diſcharged, in that caſe the benefit ſubſiſts, 
| . and any act, by tending to intercept that benefit, may produce a miſchief. 
1 But if any of them are not, the benefit fails: it fails of itſelf : it would 
| not have ſubſiſted, although the act in queſtion (the act of non-pay- 
ment) had not been committed. The benefit is therefore contingent ; 
and, accordingly, upon a certain ſuppoſition, the act which conſiſts in 
=_ the averting of it is not a miſchievous one, But this ſuppoſition, in 
"ys any tolerably-ordered government, will rarely indeed be verified. In 
N the very worſt- ordered government that exiſts, the greateſt part of the 
duties that are levied are paid over according to their deſtination: and, 
with regard to any particular ſum, that is attempted to be levied upon 
any particular perſon upon any particular occaſion, it is therefore ma- 
nifeſt, that, unleſs it be certain that it will not be ſo diſpoſed of, the 


act of withholding it is a miſchievous one. 


The 


Of the C(CONSEQUENCES] of a miſchievous act. 


The act of payment, when referable to any particular ſum, eſpecially 
if it be a ſmall one, might alſo have failed of proving beneficial. on 
another ground: and, conſequently, the act of non-payment, of prov- 
ing miſchievous. It is poſſible that the ſame ſervices, preciſely, might 
have been rendered without the money as with it. If then, ſpeaking 
of any ſmall limited ſum, ſuch as the greateſt which any one perſon 
is called upon to pay at a time, a man were to ſay, that the non- 
payment of it would be attended with. miſchievous conſequences; this 
would be far from certain : but what comes to the ſame thing as if it 
were, it is perfectly certain when applied to the whole. It is certain, 
that if all of a ſudden the payment of all taxes was to ceaſe, there 
would no longer be any thing effectual done, either for the maintenance 
of juſtice, or for the defence of the community againſt its foreign ad- 
verſaries: that therefore the weak would preſently be oppreſſed and 
injured in all manner of ways, by the ſtrong at home, and both toge- 
ther overwhelmed by oppreſſors from abroad. Upon the whole, there- 
fore, it is manifeſt, that 1n this caſe, though the miſchief is remote and 


contingent, though in its. firſt appearance it conſiſts of nothing more 


than the interception of a benefit, and though the individuals, in whoſe 


favour that benefit would. have. been reduced into the explicit form of 


pleaſure or ſecurity, are altogether unaſſignable, yet the miſchievous 

tendency of the act is not on all theſe accounts the leſs indiſputable. 

The miſchief, in point of inten/ity and duration, is indeed unknown: it 

is uncertain : it is remote. But in point of extent it is. immenſe; and 

in point of fecundity, pregnant to a degree that. baſes calculation. 
XVIII. 

It may now be time to obſerve, that it is only in. the caſe where the 
miſchief is extra-regarding, and has an aſſignable perſon or perſons for 
its object, that ſo much of the ſecondary branch of it as conſiſts in 
alarm can have place. When the individuals it affects are uncertain, 
and altogether out of ſight, no alarm can be produced: as there is nobody 
whoſe ſufferings you can ſee, there is nobody whole ſufferings you can be 
alarmed” at. No alarm, for inſtance, is produced by non-payment. to 


a tax. If at any diſtant and uncertain period. of time ſuch. offence 
ſhould 


clix 


INTROD. 
Cray. XII. 


a — 


No alarm, 
when no 
aſſignable 
perſon is the 
object. 


clx 


INTROD, 
Cray. XIL 


Secondary 
miſchief in- 
fluenced by 
the ſtate of 

| the agent's 
mind, 


eie. H= 
voluntarineſs 


— ———— 4 —ꝛ4——xůr;—ðͤ̃ ̃᷑ ͥ⁵ul: 


Of the (CONSEQUENCES] V mnjfhiroots aft 
ſhould chance to be productive of any kind of alarm, it would appear 
to proceed, as indeed immediately it would proceed, from a very dif- 
ferent cauſe. It might be immediately referable, for example, to the 
act of a legiſlator, who ſhould deem it neceſſary to lay on a new tax, 
in order to make up for the deficiency occaſioned in the produce of the 
old one. Or it might be referable to the act of an enemy, who, un- 
der favour of a deficiency thus created in the fund allotted for defence, 
might invade the country, and exact from it much heavier contribu- 
tions than thoſe which had been thus withholden from the ſovereign. 
As to any alarm which ſuch an offence might raiſe among the few 
who might chance to regard the matter with the eyes of ſtateſmen, it 
is of too ſlight and uncertain a nature to be worth taking into the 


account. 


$ 2. How intentionality, Sc. may influence the miſchief of an ad. 


ö XIX. 

We have ſeen the nature of the ſecondary miſchief, which is apt to 
be reflected, as it were, from the primary, in the caſes where the in- 
dividuals who are the objects of the miſchief are aſſignable. It is 
now time to examine into the circumſtances upon which the pro- 
duction of ſuch ſecondary miſchief depends. Theſe circumſtances are 
no others than the four articles which have formed the ſubjects of the 
four laſt preceding chapters; viz. 1. The intentionality. 2. The con- 
ſciouſneſs. 3. The motive. 4. The diſpoſition. It is to be obſerved 
all along, that it is only the danger that is immediately governed by 
the real ſtate of the mind in reſpect to thoſe articles: it is by the ap- 
parent ſtate of it that the alarm is governed. It 1s governed by the 
real only in as far as the apparent happens, as in moſt caſes it may be 
expected to do, to quadrate with the real. The different influences of 
the articles of intentionality and conſciouſneſs may be repreſented in the 


ſeveral caſes following. 
| XX. | 
Caſe 1. Where the at is ſo compleatly unintentional, as to be alto- 
gether involuntary, In this caſe it is attended with no ſecondary miſ- 


chief at all. | 
2 A bricklayer 


Of the (CONSE QUENCES] of 4 miſchievous aft. chu 


A bricklayer is at work upon a houſe: a paſſenger is walking in the INTROD. 


ſtreet below. . A fellow-workman comes and gives the bricklayer a violent 3 255 


puſh, in conſequence of which he falls upon the paſſenger, and hurts 
him. It is plain there is nothing in this event that can give other 
people, who may happen to be in the ſtreet, the leaſt reaſon to appre- 
hend any thing in future on the part of the man who fell, whatever 
there may be with — to the man who pale him. 
XXI. ; 

Caſe 2 2. Where the act, though not unintentional, is anadviſed, inſo- Caſe 2. Un- 
much that the miſchievous part of the conſequences i 1s unintentional, but —_ . 
the unadviſedneſs is attended with heedleſſneſs. In this caſe the act is leflueſs, 
attended with ſome ſmall degree of ſecondary miſchief, in proportion 
to the degree « of heedleſſneſs. 

A groom being on horſeback, and riding through a frequented 
ſtreet, turns a corner at a full pace, and rides over a paſſenger, who 
happens to be going by. It is plain, by this behaviour of the groom, 
ſome degree of alarm may be produced, leſs or greater, according to 
the degree of heedleſſneſs hetrayed by him: according to the quick- 
neſs of his pace, the fullneſs of the ſtreet, and ſo forth. He has done 
miſchief, it may be faid, by his careleſſneſs, already: who knows but 
that on other occaſions the like cauſe may produce the like effect ? 

XXII. 

Caſe 3. Where the act is miſadviſed with refpe& to a circumſtance, Caſe 3. Miſ- 

which, had it exiſted, would fully have excluded or (what comes to the wv. e 


2s 5 f . | compleat juſ- 
ſame thing) outweighed the primary miſchief: and there is no raſhneſs ar 5g 
in the caſe. In this caſe the act i is attended with no ſecondary miſchief el nf, _ 
at all. 

It is needleſs to multiply end any farther. 

| i 

Caſe 4. Where the act is miſadviſed with reſpect to a circumſtance which Caſe 4. Miſ- 
would have excluded or counterbalanced the primary miſchief in part, at- 
but not entirely: and ſtill there is no raſhneſs. In this caſe the act is 2 with- 
attended with ſome degree of ſecondary miſchief, in proportion to that N 


part of the primary which remains unexcluded or uncounterbalanced. 
Vol. I. 33 „ 


i . * reren 2 * 
e . CR LCs 


* 


— 
— . 
2 — anne, oor RI = ye On he HY =P t 2 
22 1 SIP RI > ihe SY "OS P=Y N * "CAM 2 12 — — 5 
2 3 V of 2 2 * 3 

DEI = n b 1 my — 4 7 4 1 — Py I" 
a . FF COTE 5 <5 N 

ne oY 2 Nr 2 re * by 4 Rach 
Ws .— ow De 3 = , ao RR ASS: 4h ooo: 
__ —_ — * 1 N . * o 434 < * * = 3 oy — 
— : —— 8 84 0 * n 

— IS at fn © 4 whats 3 w Ms * * T 

* —— % 2 l 
2 r ot n — 2 4 2 


— 
— 
2 


— 5 
— 3 
> Bf Yon. 
ou cron 


— ut pm 
3 
> 


* 1 2 
. 
r 

= —— hs 
7 3 


ö Kann 
>< . Ng _ 
* ads * g 2 
ri * —5 2 n 
2 - 1 r A 
os 5 
—c. ly 
* In. 2 
* 2 4 __ — 
＋ ay og > 
54 „ 2 0 1 


apathy 


2 A 


= — 2 — —x—ñ—ñ a et 7 3 = 
” 
— * — q—qq U——U—U—ͤ — wen rn — —— —ä — 
5 as 988 


4 1 * . a J 5 £45 6 2 2 — — =Y \ 
5 * * S d . 9 ICS 
ARE 0 - 2 Se 7 ' „ 
0 e 5 A be 3 * rr - — «AAS DSS... * 88 1 * « %, AS 
wg — — 12 4 — AA 2 e . . on den ne 2 — . r er I 6 * - — — 
* 2 DIES - n — 2 — : CREE For oe Rs 22 IRE g > * R 9 r 4 — S 
of * r — N 8 7 — — 1 . WD * = = 4 8 — — 2 9 I $ 1 2 — was! 4 > w 
EY r e — 6: 5 — : 2 — — IT Nn — — 2 e = 4 2 
ICE RK ene», EEE Tc CFC . ˙—˙¹ 1A 
2 = — —— — 1 : F —_ 
j _—_— — — — 2 —— . — — 4 — — oY — — we p | EC Q E F 1 
E * = LIFE pom * s — — mh ge" C _ ere. - — = 2 2 — — — —— 
Ce 4 nah SIE ITS ne þ. — 5 — rr —— ES. ares — — 5 — 2 — - 
3 EEO 5. PE —_— — CET £ —— — 
8 * 2 * Ps 22, A 2 . - 
8 / — * 
— on 2 ACS ens. 
* 


EO 
* — — ͤ—— * 
OTE 
© _ 3s I 2 
Fog So. 


CI Cx 
ELF ET 
St = v1 ( Oo = 
1 


* . 0) nn A bl V i 2 
ee S PIT MES Fiat & o =vS l r a FR hb a AO. , * 
I o REES IE TOOLS SS dog SAS RT Len \ = 
N L 8 Y „ 4 3 — = == F EI bd - * 1 —_— 

2 o > 9 4 IS 6 \ r — =_ 

1 5 a - - 5 * * 7 . 


r Als ID OE OY III A oF EET 1 
„ T 8 „ 
CCC 
e 0 


elxii Of the [CONSE QU ENCE S] of a miſchievous a. 


INTROD. © XXIV. 
Onar. XII. Caſe 5. Where the act is miſadviſed with reſpect to a cireumſtance, 


Caſe 5. Miſ- which, had it exiſted, would have excluded or counterbalanced the primary 


fu oſal, . . . | . . . 
withraſhneſs miſchief entirely, or in part: and there is a degree of raſbneſ in the 


ſuppoſal. In this caſe, the act is alſo attended with a farther degree of 
ſecondary miſchief, in proportion to the degree of raſhneſs. 


| XXV. 
Caſe 6. Con- 3 N | 
ſequences Caſe 6. Where the conſequences are compleatly intentional, and there 


Wee is no miſ- ſuppoſal in the caſe. In this caſe the ſecondary miſchief is 


and free from at the higheſt. 


miſ- ſuppoſall. | XXVI 
The nature Thus much with regard to intentionality and conſciouſneſs. We 


of a motive ; | ore he 
es wat now come to conſider in what manner the ſecondary miſchief is af: 


away themiſ- fected by the nature of the motive. 


chief of the | F $74 1 
ſecondary Where an act 1s pernicious in its primary conſequences, the ſecon- 
conſe- PE, 8 | | . | 
anenced. dary miſchief is not obliterated by the goodneſs of the motive; though 


the motive be of the beſt kind. For, notwithſtanding the goodneſs of 
the motive, an act of which the primary conſequences are pernicious, 
is produced by it in the inſtance in queſtion, by the ſuppoſition. It 
may, therefore, in other inftances : although this is not ſo likely to 
happen from a good motive as from a bad one. 


f An act of homicide, for inſtance, is not rendered innocent, much leſs. beneficial, 
merely by its proceeding from a principle of religion, of honour (that 1s, of love of 
reputation) or even of benevolence. When Ravaillac aſſaſſinated Henry IV. it was 
from a principle of religion. But this did not. ſo much as abate from the miſchief of 
the act. It even rendered the act ſtill more miſchievous, for a reaſon that we ſhall ſee 

« peeſently, than if it had originated from a principle of revenge. When the conſpira- 
tors againſt the late king of Portugal attempted to aſſaſſinate him, it is ſaid to have 
been from a principle of honour, But this, whether it abated or no, will certainly not 
be thought to have outweighed, the. miſchief of the act. Had a ſon of Ravaillac's, as in 

the caſe before ſuppoſed *, merely on the ſcore of filial affection, and not in conſequence 
of any participation in his crime, put him to death in order to reſcue him from the 
ſeverer hands of juſtice, the motive, although it ſhould not be thought to afford any 
proof of a miſchievous diſpoſition, and ſhould, even in caſe of puniſhment, have made 
ſuch reſcuer an object of pity, would hardly have made the act of reſcue a beneficial 


One. 


Ch. xi, [Diſpoſition] xv. 


XXVII. An 


Tf the [CONSEQUENCE S] ff @ 22 act. 


XXVII. 
An act, which, tho' pernicious in its primary conſequences, is ren- 
dered in other reſpects beneficial upon the whole, by virtue of its ſe- 
condary conſequences, is not changed back again, and rendered per- 
nicious upon the whole by the badneſs of the motive: although the 


motive be of the worſt kind®. 


XXVIII. 

But when not only the primary conſequences of an act are perni- 
cious, but, in other reſpe&s, the ſecondary likewiſe, the ſecondary 
miſchief may be aggravated by the nature of the motive: ſo much of 
that miſchief, to wit, as reſpects the future behaviour of the ſame 


perſon, 
XXIX. 


It is not from the worſt kind of motive, however, that the ſecondary 


miſchief of an act receives its greateit aggravation. 

The aggravation which the ſecondary miſchief of an act, in as far 
as it reſpects the future behaviour of the ſame perſon, receives from 
the nature of a motive in an individual caſe, is as the tendency of the 
motive to produce, on the part of the ſame perſon, acts of the like 
bad tendency with that of the act in queſtion. 


The proſecution of offences, for inſtance, proceeds moſt commonly from one or 
other, or both together, of two motives, the one of which 1s of the ſelf-regarding, 
the other of the diſſocial kind: viz. pecuniary intereſt, and ill-will : from pecuniary 
intereſt, for inſtance, whenever the obtaining pecuniary amends for damage ſuffered 1s 
one end of the proſecution. It is common enough indeed to hear men ſpeak of proſe- 
cutions undertaken from public ſpirit 5 which is a branch, as we have ſeen *, of the 
principle of benevolence. Far be it from me to deny but that ſuch a principle may 
very frequently be an ingredient in the ſum of motives, by which men are engaged in 
a proceeding of this nature. But whenever ſuch a proceeding is engaged in from the 
ſole influence of public ſpirit, uncombined with the leaſt tinQure of ſelf-intereſt, or 
ill-will, it muſt be acknowledged to be a proceeding. of the beroic kind. Now acts of 
heroiſm are, in the very eſſence of them, but rare: for if they were common, they 
would not be acts of heroiſm. But proſecutions for crimes are very frequent, and yet, 
unleſs in very particular circumſtances indeed, they are never otherwiſe than be- 


neficial. ATA 
See ch. x, [ Motives, ] xxv. 
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INTRO. 


Crap. XII. 


—wWhich is 
as its ſtrength 
and conſtan- 


ey. 


General effi- 
cacy of a ſpe- 
cies of mo- 
tive, how 
meaſured. 


A miſchie- 
vous act is 
more ſo, when 
iſſuing from 
a ſelf-regard- 
ing than 
when from a 
diſſocial 
motive. 


Of ie FEONSEQUENCES} ff z TO 
XXXI. 
The tendency of a motive to produce acts of che like kind, On the 
part of any given perſon, is as the frength and tonftancy of its in- 
fluence on that perfon, as applied to the production of fach effects. 
XXXII. 

The e of a ſpecies of motive to give birth to acts of any 
kind, among perſons in general, is as the frength, conſtancy, and 
extenſiveneſs * of its influence, as . to the production of ſuch 
effects. 

XXXIII. 

Now the motives, whereof the influence is at once moſt powerful, 
moſt conſtant, and moſt extenſive, are the motives of phyſical deſire, 
the love of wealth, the love of eaſe, the love of life, and the fear of 
pain: all of them ſelf- regarding motives. The motive of diſpleaſure, 
whatever it may be in point of ſtrength and extenſiveneſs, is not near 
ſo conſtant in its influence (the caſe of mere antipathy excepted) as 
any of the other three. A pernicious act, therefore, when committed 
through vengeance, or otherwiſe through diſpleaſure, is not near ſo 
miſchievous as the ſame pernicious act, when committed by force of 
any one of thoſe other motives * 


* Ch. iv. [Value.] 

d It is for this reaſon that a threat, or other perſonal outrage, when committed on a 
ſtranger, in purſuance of a ſcheme of robbery, is productive of more miſchief in ſo- 
ciety, and accordingly is, perhaps, every where more ſeverely puniſhed, than an outrage 
of the ſame kind offered to an acquaintance, in proſecution of a ſcheme of vengeance. 
No man is always in a rage. But, at all times, every man, more or leſs, loves money. 
Accordingly, although a man by his quarrelſomeneſs ſhould for once have been engaged 
in a bad action, he may nevertheleſs remain a long while, or even his whole life-time, 
without engaging in another bad action of the ſame kind: for he may very well remain 
his whole life-time without engaging in ſo violent a quarrel : nor at any rate will he 
quarrel with more than one, or a few people at a time. But if a man, by his love of 
money, has once been engaged in a bad action, ſuch as a ſcheme of robbery, he may 
at any time, by the influence of the ſame motive, be engaged in acts of the ſame de- 
gree of enormity. For take men throughout, if a man loves money to a certain degree 
to-day, it is probable that he will love it, at leaſt in equal degree, to-morrow. And 
if a man is diſpoſed to acquire it in that. way, he will find inducement to rob, where- 


ſoever and whenſoever there are people to be robbed, 


XXXIV. As 


of the FCONSEQUEN CES] of a riſebicbiu af. 


XXXIV. 

As to the motive of religion, whatever it may ſometimes prove to be 
in point of ſtrength and conſtancy, 1 it is not in point of extent ſo univer- 
fal, eſpecially in Its application to acts of a miſchievous Nature, as any of 
Souls ſtate, or in a sf diſtri 7 a particular Rate. It is liable 
indeed to be very irregular in its operations. It 1s apt, however, to 


be frequently as powerful as the motive of vengeance, or indeed any 
other motive whatſoever. It wilt ſometimes even be more powerful 
than any other motive. It is at any rate much more conftant*. A: 
pernicious act, therefore, when committed through the motive of re- 
ligion, is more miſchievous than when committed through the motive 


of. ill-will. 
XXXV. 

Laſtly, The ſecondary miſchief, to wit, ſo much of it as hath reſpect 
to the future behaviour of the ſame perſon, is aggravated or leſſened 
by the apparent depravity or beneficence of his diſpoſition : and that in 
the proportion of. ſuch apparent depravity or beneficence. 

XXXVI. 

The conſequences we have hitherto been ſpeaking of, are the natural 
conſequences, of which the act, and the other articles we have been 
conſidering, are the cauſes : conſequences that reſult. from the behavi- 
our of the individual, who is the offending agent, without the inter- 
ference of. political authority. We now come to ſpeak of puniſhment : 
which, in the ſenſe in which it is here conſidered, is an artificial con- 
ſequence, annexed by political authority to an offenſive act, in one in- 
ſtance ; in the view of putting a ſtop to the production of events ſimi- 
lar to the obnoxious part of its natural conſequences, in other inſtances. 


If a man happen to take it into his head to aſſaſſinate with his own hands, or with 


the ſword of juſtice, thoſe whom he calls heretics, that is, people who think, or per- 
haps only ſpeak, differently upon a ſubject which neither party underſtands, he will be 
as much inclined to do this at one time as at another. Fanaticiſm never ſleeps : it is 
never glutted: it is never ſtopped by philanthropy; for it makes a merit of trampling 


on philanthropy : ig is never ſtopped by conſcience ; for it has preſſed conſcience into its 


ſervice, Avarice, luſt, and vengeance, have piety, benevolence, honour ; fanaticiſm 


Es nothing to oppoſe it. 
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 {CA8Es UNMEET] for puniſhment. | 


c HAP. XI. 


$ 1. General view of caſes unmeet for puniſhment. 


I. 
IHE general object which all laws have, or ought to have, in 
common, is to augment the' total happineſs of the community ; 
and, therefore, in the firſt place, to exclude, as far as may be, every 
thing that tends to ſubtract from that happineſs: in other words, to 


exclude miſchief. 
II. 


But all puniſhment is miſchief: all puniſhment in itſelf is evil. 
Upon the principle of utility, if it ought at all to be admitted, it 
" ought only to be admitted in as far as it promiſes to exclude ſome 
greater evil *. 


III. It 


What follows, relative to the ſubject of puniſhment, ought regularly to be preceded 
by a diſtinct chapter on the ends of puniſhment. But having little to ſay on that par- 
ticular branch of the ſubject, which has not been ſaid before, it ſeemed better, in a 
work, which will at any rate be but too voluminous, to omit this title, reſerving 
it for another, hereafter to be publiſhed, intituled The Theory of puniſhment. To the 
ſame work I muſt refer the analyſis of the ſeveral poſſible modes of puniſhment, a par- 
ticular and minute examination of the nature of each, and of its advantages and dif- 
advantages, and various other diſquiſitions, which did not ſeem abſolutely neceſſary to 
be inſerted here. A very few words, however, concerning the eds of puniſhment, can 
ſearcely be diſpenſed with. 

The immediate principal end of .puniſhment is to controul action. This action is 
either that of the offender, or of others: that of the offender it controuls by its in- 
fluence, either on his will, in which caſe it is ſaid to operate in the way of reforma- 
tion; or on his phyſical power, in which caſe it is ſaid to operate by di/ablement : that 
of others it can influence no otherwiſe than by its influence over their wills ; in which 
caſe it is ſaid to operate in the way of example. A kind of collateral end, which it has 
a natural tendency to anſwer, is that of affording a pleaſure or ſatisfaction to the party 
injured, where there 1s one, and, in general, to parties whoſe ill-will, whether on a 
ſelf-regarding account, or on the account of ſympathy or antipathy, has been excited 

by 


CASES UN ME ETI for puniſhment, elxvii 
III INTRO D. 
; Cn. XIII. 


It is plain, therefore, Said in the following caſes 9 ought = — * 


not to be inflicted. ought not to 


1. Where it is groundleſs ; * there is no miſchief for it to pre- be * 
1. ere 


vent; the act not being miſchievous upon the whole. groundleſs. - 
Where it muſt be inefficacious : where it cannot act ſo as to pre- 2. Inefficaci- 


vent a miſchief... ous. 


3. Where it is unprofitable, or too expenſive ; where. the miſchief it 3 * peel 


would produce would be greater than what it prevented. 
4. Where it is needleſs : where the miſchief may be prevented, . or 1 ** need. - 


ceaſe of itſelf, without it: that is, at a cheaper rate. 


§. 2. Caſes in which puniſhment is groundleſs. 


Theſe are, . 


1. Where there has never been any miſchief : where no miſchief has 1. Where 
been produced to any body by the act in queſtion. Of this number are 2 E 5 


thoſe in which the act was ſuch as might, on ſome occaſions, be miſchie- any . 
: as in the Cale 


vous - or. diſagreeable, but the perſon. whoſe intereſt it concerns gave his of conſent. 
conſent to the performance of it f. This conſent, provided it be free, 

and fairly obtained , is the beſt proof that can be produced, that, to the 

perſon who gives it, no miſchief, at leaſt no immediate miſchief, upon 


by the offence. This purpoſe, as far as it can be anſwered gratis, is a beneficial one. 
But no puniſhment ought to be allotted merely to this purpoſe, becauſe (ſetting afide 
its effects in the way of controul) no ſuch pleaſure is ever produced by puniſhment as 
can be equivalent to the pain. The puniſhment, however, which is allotted to the 
other purpoſe, ought, as far as it can be done without expence, to be accommodated to 
this. Satisfaction thus adminiſtered to a party injured, in the ſhape of a diſſocial plea- 
ſure *, may be ſtiled a vindictive ſatisfaction or compenſation: as a compenſation, ad- 
miniſtered in the ſhape of a ſelf-regarding profit, or ſtock of pleaſure, may be tiled a 
lucrative one. See B. I. tit. vi. [Compenſation.] Example is the moſt important end 
of all, in proportion as the aumber of the perſons under temptation to offend is to 


one. 


See ch. x. [ Motives.) 
+ See B. I. tit. Juſtifications.] 
the 
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(CASES UNME ET] fr purifoment. 
the whole, is done. For no man can be ſo good a judge as the man 
- himſelf what it is gives him pleaſure or diſpleaſure. 


v. 


2. Where the miſchief was outweighed : although a miſchief was 


outweighed: Produced by that act, yet the ſame act was neceſſary to the production 
of a benefit which was of greater value * 


than the miſchief. This may 


be the caſe with any thing that is done in the way of precaution againſt 
Inſtant calamity, as alſo with any thing that is done in the exerciſe of 
the ſeveral ſorts of powers neceſſary to be eſtabliſhed in every com- 
munity, to wit, domeſtic, judicial, military, and ſupreme f. 

VI. 

Where there is a certainty of an adequate compenlation' and 
that in all caſes where the offence can be committed. This ſuppoſes 
two things: 1. That the offence is ſuch as admits of an adequate com- 
penſation: 2. That ſuch a compenſation is ſure to be forthcoming, 


ried by fact. 


the grounds for abſolute impunity. 
ground for an abatement of that puniſhment, which other conſidera- 


tions, ſtanding by themſelves, would ſeem to diCtate “. 


Of theſe ſuppoſitions, the latter will be found to be a merely ideal one : 


a ſuppoſition that cannot, in the univerſality here given to it, be, ve- 
It cannot, therefore, in practice, be numbered amongft 


It may, however, be admitted as a 


, 3. Caſes in which puniſhment muſt be inefficacious. 


Theſe are, 

TH © 
1. Where the penal proviſion is not eftabliſhed until after the act is 

done. Such are the caſes, 1. Of an ex-poſt-fatto law; where the legiſ- 


See ſupra, ch. iv. [Value.] 


+ See Book I. tit. [ Juſtifications. ] 


» This, for example, ſeems to have been one ground, at leaſt, of the favour ſhewn by 
perhaps all ſyſtems of laws, to ſuch offenders as ſtand upon a footing of reſponſi- 
bility : ſhewn, not directly indeed to the perſons themſelves ; but to ſach offences as 


fenders : 
fimple mercan- none but reſponſible perſons are likely to have the opportunity of engaging in. In 


particular, this ſeems to be the reaſon why embezzlement, in certain caſes, has not 
commonly been puniſhed upon the footing of theft: nor mercantile frauds upon that 


of common ſharping 1. 


t See tit. [Simple mere, Defraudment.] 
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lator himſelf appoints not a puniſhment till after the act is done. 
2. Of a ſentence beyond the law; where the judge, of his own autho- 
rity, h a puniſhment which the legiſlator had not 9 
„ 11 0 
4 the penal proviſion, though eſtabliſhed, is not 1 
to 1 notice of the perſon on whom it ſeems intended that it ſhould 
operate. Such is the caſe where the law has omitted to employ any 
of the expedients which are neceſſary, to make ſure that every perſon 
whatſoever, who is: within the reach of the law, be apprized of all the 
caſes whatſoever, in which (being i in the ſtation of life he is in) he can 
be ſubjected to the penalties of the law *. 
IX. 

3. Where the penal proviſion, though it were conveyed to a man's 
notice, could produce no effect on him, with reſpect to the preventing 
him from engaging in any act of the ſort in queſtion. Such is the 
caſe, -1. In extreme infancy; where a man has not yet attained that ſtate 
or diſpoſition of mind in which the proſpect of evils ſo diſtant as thoſe 
which are held forth by the law, has the effect of influencing his conduct. 
2. In inſanity ; where the perſon, if he has attained to that diſpoſition, 
has ſince been deprived of it through the influence of ſome permanent 
though unſeen cauſe. 3. In intoxication; where he has been deprived 
of it by the tranſient influence of a viſible cauſe : ſuch as the uſe of 
wine, or opium, or other drugs, that act in this manner on the nervous 
ſyſtem: which condition is indeed neither more nor leſs than a tem- 
porary inſanity produced by an aſſignable cauſe e. 


4. 


See B. II. A tit. iii. [Promulgation.] 


© Notwithſtanding what is here ſaid, the caſes of infancy and intoxication (as we 
ſhall ſee hereafter) cannot be looked upon in practice as affording ſufficient grounds for 
abſolute impunity. But this exception in point of practice is no objection to the pro- 
priety of the rule in point of theory. The ground of the exception is neither more nor 
leſs than the difficulty there is of aſcertaining the matter of fact: viz. whether at the 
requiſite point of time the party was actually in the ſtate in queſtion ; - that 1s, whether a 
given caſe comes really under the rule. Suppoſe the matter of fact capable of being 


Vol. I. | Z perfectly 


elxix 


INTRO D. 
Cray. XIII. 


2. An ultra- 
legal ſen- 
tence. 


2. Or is not 
made known: 
as in a law 
not ſuffici- 
ently pro- 
mulgated. 


3. Where the 


will cannot. 
be deterred 


from any act: 


as in, 


[a] Infancy, 


[b] Inſanity, 


le] Intoxica- 


tion. 


In infaney and 
intoxication the 
caſe can hardly 
be proved to 
come under the 
rule. 


r r 
n 8 AN ak ON OO 
r , Ce Hd Es bow 


* 
4 
—— - — 2 — I = ey eh ——— — — — A 2 1 FIR " 
— — ; 9 8 P & . 2 3 2 2 n W Ie Ws — — ———————— [eter ro rn — — 
rrrrSrShrSrSPrrrrrSySySrrSSyrSyrSryrr''frr7S7Dr:r:„ 7 7ꝗ—⅛ ̃ ˙ͤ 0 TI NPI 3 —— 2 — 4 — — * 3 * n - 
* 2 r — * - — . of 
. - * 7 uy > p + — N * Bout — > 8 La TI : ; 
* 8 1 — — - - - — 2.5, B+ eaten fs 2 — IR? A WJ La - 4 5 
- 2 9 . F 4 0 
9 oo ACTI, 22 2 
Js CO ITS - Ac Ez Ls 


clxx [CA SES UNMEE TJ for pnifiment. 


INTROD. X. 
Cuar. III. 4. Where the penal proviſion (although, being conveyed to the 


4. Or not party's notice, it might very well prevent his engaging in acts of the 
＋ 


Lividual act ſort in queſtion, provided he knew that it related to thoſe acts) could 


* 1 not have this effect, with regard to the individual act he is about to 
engage in: to wit, becauſe he knows not that it is of the number of 

(a) Uninten- thoſe to which the penal proviſion relates. This may happen, 1. In 
Honallty. the caſe of unintentionality ; where he intends not to engage, and there- 

by knows not that he is about to engage, in the a in which eventually 

[b] Uncon- he is about to engage T. 2. In the caſe of anconſtiouſneſs ; where, al- 
ſciouſneks, though he may know that he is about to engage in the at itſelf, yet, 
from not knowing all the material circumſtances attending it, he knows 

not of the tendency it has to produce that miſchief, in contemplation of 
[c] Miſ-fop- which it has been made penal in moſt inſtances. 3. In the caſe of miſ- 
palal. fuppefal; where, although he may know of the tendency the act has to 
produce that degree of miſchief, he ſuppoſes it, though miſtakenly, to 

be attended with ſome circumſtance, or ſet of circumſtances, which, if it 


had been attended with, it would either not have been productive of 


that miſchief, or have been productive of ſuch a greater degree of good, 
as has determined the legiſlator in ſuch a caſe not to make it penal 4. 
5. Or is acted 5. Where, though the penal clauſe might exerciſe a full and pre- 


on by an op- 5 5 | | : . ; 
poſits bo vailing influence, were it to act alone, yet by the predominant in- 


3 fluence of ſome oppoſite cauſe upon the will, it muſt neceſſarily be 

perfectly aſcertained, without danger of miſtake, the impropriety of puniſhment would 

| be as indubitable in theſe caſes as in any other *. 

The reaſon for The reaſon that is commonly afligned for the eſtabliſhing an exemption from puniſh- 
88 ment in favour of infants, inſane perſons, and perſons under intoxication, is either 
3s commonly put falſe in fact, or confuſedly expreſſed. The phraſe is, that the will of theſe perſons 
3 concurs not with the act; that they have no vicious will; or, that they have not the free 

uſe of their will. But ſuppoſe all this to be true? What is it to the purpoſe t No- 


thing: except in as far as it implies the reaſon given in the text. 


See B. I. tit. iv. [Exemptions] and tit, vii. [Extenuations, ] 
4 See ch. viii. I Intentionality.] t See ch. ix. [Conſciouſneſs.] 
ineffectual; 


4 
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ineffectual ; becauſe 1 evil 117 7 he ſees himſelf about to undergo, 
in the caſe of his not engaging in the act, is ſo great,, that the evil 8 2 
nounced by tlie penal clauſe, in caſe of his engaging in it, cannot ap- 
pear greater. This may happen, 1. In the caſe of pal danger; 
where the evil is ſuch as appears likely to be brought about by the un- 
aſſiſted powers of nature. 2. In the caſe of a threatened miſchief ; 
where it is ſuch as appears lkely to be brought about chrough the | in- 
tentional and conſcious agency of man 
mtg N 

6. Where (though the penal clauſe may exert a full and prevailing 
influence over the will of the party) yet his phyſical faculties (owing 76 
tlie predominant influence of ſome phyſical cauſe) are not in a condition 
to follow the determination of the will: inſomuch that the act is abſo- 
lutely involuntary. Such is the caſe of phyſical compulſion or reſtraint, 
by whatever means brought about; where the man's hand, for inſtance, 
is puſhed againſt ſome object which his will diſpoſes him not to touch; 
or tied down from touching ſome object which his will diſpoſes him t to 
touch. 


„C onboy primes +7 


_ Theſe are, 
> ©; ET 


©; Where, on the one hand, the nature of the offence, on the other 
hand, that of the puniſhment, are, in. the ordinary ſtate of things, ſuch, 
that when compared together, the evil of the latter will turn out to 
be greater than that of the former. 


* 
5 


4'The influences of the f and lie lun ſanctions, or, in other words, of the motives Why thein- 


of love of reputation and religion, are other cauſes, the force of which may, upon particular 
occaſions, come to be greater than that of any puniſhment which the legiſlator is able, or 
at leaſt Which he will 7hink proper, to apply. Theſe, therefore, it will be proper for 
him to have his eye upon. But the force of 'theſe, influences is variable and different 
in different times and places : che force of the foregoing influences is conſtant and the 
ſame, at all times and every where. 
upon as ſafe grounds for eſtabliſhing abſolute impunity: 
mentioned caſes of infancy and intoxication) to the . of . 

che matter of fact. 
2.2 XIV. Now. 


ap 
** 
* 
Km 


Theſe, therefore, it can never be proper to look 
owing (as in the above-- 
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Evil produ- 
cible by a pu- 
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ſtraint. 

[b] Appre- 
henſion. 


Le] Suffers 


Ace. 


itſelf, from the time when he begins to undergo it. This i is felt by thoſe 


[d] Deriva- 
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benens UNMEET] jor punoenrt | 
XIV. 

Now the evil of the puniſhment divides itſelf i inte four branches, b 
which ſo many different ſets of perſons are affected. 1. The evil of coercion 
or reſtraint: or the pain which it gives a man not to be able to do the 
act, whatever it be, which by the apprehenſion of the puniſhment he | is 
deterred from doing. This is felt by thoſe by whom the law is obſerved, 
2, The evil of appre benſic gon: or the pain which a man, who has, or thinks 
he has, expoſed himſelf to puniſhment, feels at the thoughts of under- 
going it. This is felt by him by whom the law has been broken, as allo 
by him who fears he may be deemed to have broken it; both of whom 
feel themſelves in danger of its being executed upon them. 3. The eyil 
of ſalferance f: or the pain which a man feels, in virtue of the puniſhment 


by whom the law is broken, and upon whom it comes actually to be 
executed. 4. The pain of ſympathy, and the other derivative evils re- 
ſulting to the perſons who are in connection with the ſeveral claſſes of 
original ſufferers juſt mentioned *. Now of theſe four lots of evil, the 
firſt will be greater or leſs, according to the nature of the act from which 
the party is reſtrained: the ſecond and third, according to the nature of 
the puniſhment which ſtands annexed to that offence. 
. 

On the other hand, as to the evil of the offence, this will alſo, of 
courſe, be greater or leſs, according to the nature of each offence. The 
proportion between the one evil and the other will therefore be different 
in the caſe of each particular offence. The caſes, therefore, where pu- 
niſhment is unprofitable on this ground, can by no other means be dif- 


covered, than by an examination of each particular offence ; which is 
what will be the buſineſs of the body of the work. | 


* 
XVI. 
2. Where, although in the ordinary ftate of things, the evil reſulting 


from the puniſhment is not greater than the benefit which is likely to 
reſult from the force with which it operates, during the ſame ſpace of 
time, towards the excluding the evil of the offence, yet it may have 
been rendered ſo by the influence of ſome occaſional circumſtances. In the 
number of theſe circumſtances, may be, 1. The multitude of delin- 
quents at a particular juncture; being ſuch as would increaſe, beyond 


+4 See ch. v. (Pleaſures and Pains.} * See ch, xi [Conſequences] iv. 
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the ordinary meaſure, the quantum of the ſecond and third 1 
and thereby alſo of a part of the fourth lot, in the evil of the 
puniſhment. 2. The extraordinary value of the ſervices of ſome one 
delinquent ; in the caſe where the effect of the puniſhment would be to 
deprive the community of the benefit of thoſe ſervices. 3. The diſ- 
pleaſure of the people ; that is, of an indefinite number of the members 


of the ſame community, in caſes. where (owing to the influence of the people. 


ſome occaſional incident) they happen to conceive, that the offence 
or the offender ought not to be puniſhed at all, or at leaſt ought not to 
be puniſhed in the way in queſtion. 4. The diſpleaſure of foreign 


Powers; that is, of the governing body, or a conſiderable number of 


members of ſome foreign community or communities, with which the 
community in queſtion is connected. 


$ 5. Caſes where puniſhment is needleſs. 
Theſe are, | 
XVII. 
„Where the purpoſe of putting an end to the practice may be at- 
a as effectually at a cheaper rate: by inſtruction, for inſtance, as 
well as by terror: by informing the underſtanding, as well as by 
exerciſing an immediate influence on the will. This ſeems to be 
the caſe with reſpe& to all thoſe offences which conſiſt in the 
diſſeminating pernicious principles in matters of duty; of whatever 
kind the duty be; whether political, or moral, or religious. And 
this, whether ſuch principles be diſſeminated ander, or even with- 
out, a ſincere perſuaſion of their being beneficial. I ſay, even 
<vithout : for though in ſuch a caſe it is not inſtruction that can 


prevent the writer from endeavouring to inculcate his principles, yet 
it may the readers from adopting them: without which, his endea- 


vouring to inculcate them will do no harm. In ſuch a caſe, the ſove- 


reign will commonly have little need to take an active part: if it be 


the intereſt of one individual to inculcate principles that are pernicious, 
it will as ſurely be the intereſt of other individuals to expoſe them. 
But if the ſovereign muſt needs take a part in the controverſy, the = 


is the proger weapon to combat error with, not the ſword, 
c HA 
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Crap. XIV. 


Recapitula- 
tion, 


Four obje&ts: 
of puniſh- 
ment, 


iſt Object. 
to prevent all 
offences. 


2d Object 
to prevent 
the worſt. 


of Object 
to keep down 
the miſchief. 


Of the [PROPORTION] betwern puniſentt and offences. 


7 ee By. 


7 


T E have ſeen that the general object of all laws is to prevent 
miſchief ; that is to ſay, when it is worth while; but that, 
where there are no other means of doing; this than puniſhment, there 
are four caſes in which! it is not worth while. 

II. 

When it is. worth while, there are four ſubordinate. deſigns or 
objects, which, in the courſe of his endeavours to compaſs, as far 
as may be, that one general object, a legiſlator, whoſe views are 
governed by the principle of utility, comes naturally to FRO to 
himſelf. 


III. 

1. His firſt; moſt extenſive; and moſt eligible object, is to prevent, 
in as far as it is poſſible, and worth while, all ſorts of offences what- 
ſoever *: in other words, ſo to manage, that no offence whatſoever 
may be committed. | 

IV. 

2. But if a man muſt needs commit an offence of ſome. kind or 
other, the next object is to induce him to commit an offence le miſ- 
chievous, rather than one more miſchievous: in other words, to chooſe 
always the leaſt miſchievous, of two offences that will either of them 
ſuit his purpoſe. 

V. 

3. When a man has reſolved upon a particular offence, - the next ob- 
je& is to diſpoſe him to do 30 more miſchief than is neceſſary to his 
purpoſe ; in other words, to do as little miſchief as is- conſiſtent with 
the benefit he has in view. 


2 By offences I mean, at — acts which appear to him to have a tendency to pro- 
duce miſchief, 
VI. 4. The 


Of the [PROPORTION] been puniſoments and offences. 


| | 1-4. Vi | 
4. The laſt obje& is, whatever the miſchief be, which it ts propoſed 


to ET to prevent it at as cheap a rate as Pollible. 
VII. 

Subſervient to - theſe four objects, or purpoſes, muſt be the rules or 
canons by which the proportion of —— to offences is to be 
governed. 

VIII. 
Rule 1. 


worth while, all ſorts of offences; therefore, 


ſufficient to outweigh that of the prafit © of the offence *. 
If it be, the offence (unleſs ſome other conſiderations, independent 
of the puniſhment, ſhould intervene and operate efficaciouſſy in the 


®* Beccaria, dei diletti, 5 6. id. trad. par. Morellet, 5 23. 

d [Puniſhments.] The ſame rules (it is to be obſerved) may be applied, with little 
variation, to rewards as well as puniſhment : in ſhort, to motives in general, which, 
according as they are of the pleaſurable or painful kind, are of the nature of-reward or 
punifomgnt : and, according as the act they are applied to produce is of the poſitive or 
negative kind, are ſtiled impelling or reſtraining. : Sce ch. x. [Motives ] xliii. 

< Profit.] By the profit of an offence, is to be underſtood, not merely the pecuniary 
profit, but the pleaſure or advantage, of whatever kind it be, which a man reaps, or ex- 
pes to reap, from the gratification of the defire which-prompted him to o engage in the 
offence *, 

It is the profit (that is, the expectation of the profit) of the offence that conſtitutes 
the impelling motive, or, where there are ſeveral, the ſum of the impelling motives, by 
which a man is prompted to engage in the offence, It is the puniſhment, that is, the 
 expeftation of the puniſhment, that conſtitutes the reſtraining motive, which, either 
by itſelf, or in conjunction with others, is to act upon him in a contrary direction, ſo 
as to induce him to abſtain from engaging in the offenct. Accidental circumſtances 
apart, the ſtrength of the temptation is as the force of the ſeducing, that is, of the 
impelling motive or motives. To fay then, as authors of great merit and great name 
have ſaid, that the puniſhment ought not to increaſe with the ſtrength of the tempta- 
tion, is as much as to fay in mechanics, that the moving force or momentum of the 
poaber need not increalc in proportion to the momentum of che &urthen. 


* See ch. x. [Motives.] & 1. 
character 


1. The firſt object, it has been ſeen, is to prevent, in as far as it is 


The value of the puniſhment muſt not be leſs in any caſe than what is 


.clxxy 
INTROD, 
C HAF. AV. 


4th 
to act at the 
leaſt expence. 


Rules of pro- 
portion be- 
tween pu- 


niſhments 


and offences 


Rule 1. 
Outweigh the 


profit of the 
offen ce. 


The ſame rules 
applicable to 
moti ves in gee 


neral, 


Profit may be of 
any other kind, 
as well as pe- 


cuniary. 


Impropriety of 
the notion that 
the puniſhment 
ought not to in- 
creaſe with the 


temptation. 


Fan 
Se Oy 


* 1 
. 


* 


chi 0 the [PROPORTION] VLG Od pu bnd fence, , 


INTROD. character of tutelary motives *) will be ſure to be committed notwith- 
— AV ſtanding“: the whole lot of puniſhment will be thrown away: it * 


be altogether ineſſicacious . 


1 IX. 
= DUNN: he above rule has been often objected to, on account of its ſeeming 
the krengtk harſhneſs: but this can only have happened for want of its being pro- 


— ps _ perly underſtood. The ſtrength of the temptation, ceteris paribus, is 
ground of as the profit of the offence: the quantum of the puniſhment muſt 


abatement, : 3 3 5 
= objeQion riſe with the profit of the offence : ceteris paribus, it muſt therefore 


to this rule. riſe: with the ſtrength of the temptation. This there is no diſputing. 
| True it is, that the ſtronger the temptation, the leſs concluſive. is the 
indication which the act of delinquency affords of the depravity of the 

_ offender's diſpoſition |. So far then as the abſence of any, Aggravation, 


_ - arifing from extraordinary depravity of diſpoſition, may operate, or at 
1 the utmoſt, ſo far as the preſence of a ground of extenuation, reſulting 
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= * See ch. xi. [Diſpoſitions] xxix. 
= | « It is a Py known adage, though it is to be hoped not a true one, that 
every man has his price. It is commonly meant of a man's virtue. This ſay- 
ing, though in a very different ſenſe, was ſtrictly verified by ſome of the Anglo - ſaxon 
laws: by which a fixed price was ſet, not upon a man's virtue indeed, but upon his 
=—_ life: that of the ſovereign himſelf among the reſt. For 200 ſhillings you might have 
= = - killed a peaſant: for ſix times as much, a nobleman : for ſix-and-thirty times as much 
you might have killed the king f. A king in thoſe days was worth exactly 7, 200 ſhil- 
lings. If then the heir to the throne, for example, grew weary of waiting for it, he 
had a ſecure and legal way of gratifying his impatience : he had but to kill the king 
with one hand, and pay himſelf with the other, and all was right. An earl Godwin, 
or a duke Streon, could have bought the lives of a whole dynaſty. . It is plain, that if 
ever a king in thoſe days died in his bed, he muſt have had ſomething elſe, beſides this 
law, to thank for it. This being the production of a remote and barbarous age, the 
abſurdity of it is preſently recognized: but, upon examination, it would be found, 
that the freſheſt laws of the moſt civilized nations are continually falling into the ſame 
error, This, in ſhort, is the caſe whereſoever the puniſhment is fixed, while the profit 
of delinquency is indefinite: or, to ſpeak more preciſely, where the puniſhment is 
limited to ſuch a mark, that the profit of delinquency may reach beyond it, 
+ Wilkins Leg. Anglo-ſax. p. 71, 72. See Hume. Vol. I. Append, I. p. 219, 
1 See ch. xiii. {Caſes unmeet] $ 1. I See ch, xi. [Diſpoſitions] xlii. 


from 


* 


Of the [PROP OR TI ON] between puniſhments and offences. 


from the innocence or beneficence of the offender's diſpoſition, can 
operate, the ſtrength of the temptation may operate in abatement of 
the demand for puniſhment, But it can never operate ſo far as to in- 
dicate the propriety of making the puniſhment ineffectual, which it 
is ſure to be when brought below the level of the apparent profit of 
the offence. 

The partial benevolence which ſhould prevail for the reduction of 
it below this level, would counteract as well thoſe purpoſes which ſuch 
a motive would actually have in view, as thoſe more extenſive purpoſes 
which benevolence ought to have in view: it would be cruelty not only 


elxxvli 


INTROD. 


CHAP. XIV, 


— — 


to the public, but to the very perſons in whoſe behalf it pleads: in its 


effects, I mean, however oppoſite in its intention. Cruelty to the 
public, that is cruelty to the innocent, by ſuffering them, for want 
of an adequate protection, to lie expoſed to the miſchief of the 
offence : cruelty even to the offender himſelf, by puniſhing him to 
no purpoſe, and without the chance of compaſſing that beneficial 
end, by which alone the introduction of the evil of puniſhment is to be 
juſtified, 

. 

Rule 2. 

But whether a given offence ſhall be prevented in a given degree by 

a given quantity of puniſhment, is never any thing better than a 
chance; for the purchaſing of which, whatever puniſhment is em- 
ployed, is ſo much expended in advance. However, for the ſake of 
giving it the better chance of outweighing the profit of the offence, 
The greater the miſchief of the offence, the greater is the expence, which 
it may be worth while to be at, in the way of puniſhment *, 


* For example, if it can ever be worth while to be at the expence of ſo horrible a 
puniſhment as that of burning alive, it will be more fo in the view of preventing ſuch 
a crime as that of murder or incendiariſm, than in the view of preventing the uttering 


df a piece of bad money, See B. I, tit. [Defraudment touching the Coin] and 
{[Incendiariſm, ] 
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CHAP, XIV. 
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leaſt of two 
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Rule 4. 
Puniſh for 
each particle 
of the miſ- 


chief. 


Rule 5. 
Puniſh in no 
degree with- 
: out ſpecial 
I reaſon. 


Example.—In 
blows given, and 
money ſtolen. 


INTRO D. 


be preferred. 


Of the [PROPORTION] between puniſhments and ofdnces, 


XI. 
Rule 3. | 

The next object is, to induce a man to chooſe always the leaſt miſ- 
chievous of two offences; therefore | 

Ibere two offences come in competition, . the puniſhment for the greater 
offence muſt be ſufficient to induce a man to prefer the leſs * 

XII. 
Rule 4. 

When a man has reſolved upon a particular offence, the next object 
is, to induce him to do no more miſchief than what is neceſſary for his 
purpoſe: therefore | ? 

The puniſhment ſhould be adjuſted in ſuch manner to each particular of. 
fence, that for every part of the miſchief there may be a motive to reſtrain. 
the offender from giving birth to it f, 

XIII. 
Rule 5. 

The laſt dk is, whatever miſchief 1s guarded againſt, to n 
againſt it at as cheap a rate as poſſible: therefore 

The puniſhment ought in no caſe to be more than what is neceſſary to bring 
it into conformity with the rules here given. 


* Eſpr. des Loix, L. vi. c. 16. 


f Tf any one have any doubt of this, let him conceive the offence to be divided into 
as many ſeparate offences as there are diſtinguiſhable parcels of miſchief that reſult 
from it. Let it conſiſt, for example, in a man's giving you ten blows, or ſtealing from 
you ten ſhillings. If then, for giving you ten blows, he is puniſhed no more than for 
giving you five, the giving you five of theſe ten blows is an offence for which there is 
no puniſhment at all : which being underſtood, as often as a man gives you five blows, 
he will be ſure to give you five more, ſince he may have the pleaſure of giving you theſe 
five for nothing. In like manner, if for ſtealing from you ten ſhillings, he is puniſhed 
no more than for ſtealing five, the ſtealing of the remaining five of thoſe ten ſhillings 
is an offence for which there is no puniſhment at all, This rule is violated in almoſt 
every page of every body of laws I have ever ſeen. 

The profit, it is to be obſerved, though frequently, is not canſtantly, proportioned to 
the miſchief: for example, where a thief, along with the things he covets, ſteals others 
which are of no uſe to him, This may happen through wantonneſs, indolence, pre- 


cipitation, &c. &c. 


10 | XIV. Rule 


Of the [PROPOR TION] between pimiſhments and offences. 


=” * 1 
e Rule 6. 
It is further to be obſerved, that, owing to the different manners and 
degrees in which perſons under different circumſtances are affected by 
the ſame exciting cauſe, a puniſnment which is the ſame in name will 
not always either really produce, or even ſo much as appear to 
others to produce, in two different perſons the ſame degree of pain: 
therefore, 53 55 es 
That the quantity actually inflifted on each individual offender may corre- 
ſpond to the quantity intended for ſimilar offenders in general, the ſeveral 
circumſtances influencing ſenſibility ought always to be taken into account. 
Of the above rules of proportion, the four firſt, we may per- 
ceive, ſerve to mark out the limits on the ſide of diminution; the li- 
mits below which a puniſhment ought not to be diminiſhed : the fifth, 


to be zncreaſed. The five firſt are calculated to ſerve as guides to the 


ſame purpoſe ; but principally for guiding the judge in his endeavours 
to conform, on both ſides, to the intentions of the legiſlator. 
XVI. , 

Let us look back a little. The firſt rule, in order to render it more 
conveniently applicable to practice, may need perhaps to be a little 
more particularly unfolded. It is to be obſerved, then, that for the 
ſake of accuracy, it was neceſſary, inſtead of the word quantity, to 
make uſe of the leſs perſpicuous term value. For the word quantity 
will not properly include the circumſtances either of certainty or 


pain or pleaſure, muſt always be taken into the account T. Now, on 
the one hand, a lot of puniſhment is a lot of pain ; on the other hand, 
the profit of an offence is a lot of pleaſure, or what is equivalent to it. 
But the profit of the offence is commonly more certain than the puniſh- 
ment, or, what comes to the ſame thing, appears ſo at leaſt to the of- 


* Sce ch. vi. [Senſibility.] 


+ See ch. iv. [Value.] | 
422. fender. 
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ChAr. XIV. 


the limits on the ſide of increaſe; the limits above which it ought not 


legiſlator: the ſixth is calculated, in ſome meaſure, indeed, for the 


proximity: circumſtances which, in eſtimating the value of a lot of 


Rule 6. At- 
tend to cir- 
cumſtances 
influencin 


ſenſibility. 


Comparative 
view of the 
above rules. 


Into the ac- 
count of the 
value of a 
puniſhment, 
muſt be taken 
its deficiency 
in point of 
certainty and 
proximity. 
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Of the [PROPOR TION] berqeen prnifhmente and offences. 
fender. It is at any rate commonly more immediate. It follows, there. 
fore, that, in order to maintain its ſuperiority over the profit of the 
offence, the puniſhment muſt have its value made up in ſome other 
way, in proportion to that whereby it falls ſhort in the two points of 
certainty and proximity. Now there is no other way in which it can. 
receive any addition to its value, but by receiving an addition in 
point of magnitude, Wherever then the value of the puniſhment falls 
ſhort, either in point of certainty, or of proximity, of that of the profit 
of the offence, it muſt receive a proportionable addition in point of 
magnitude *. | 

XVII. 

Yet farther. To make ſure of giving the value of the puniſhment: 
the ſuperiority over that of the offence, it may be neceſſary, in ſome 
caſes, to take into the account the profit not only of the individual of- 
fence to which the puniſhment is to be annexed, but alſo of ſuch other 
offences of the ſame ſoxt as the offender 1s. likely to have already com- 
mitted without detection. This random mode of calculation, ſevere as 
it is, it will be impoſſible to avoid having recourſe to, in certain caſes : 


in fuch, to wit, in which the profit is. pecuniary, the chance of de- 


tection very ſmall, and the obnoxious act of ſuch a nature as indicates. 
a habit: for example, in the caſe of frauds againſt the coin. If it be 


not recurred to, the practice of committing the offence will be ſure to 


Rule 7. 
Want of cer- 
tainty muſt 


be, upon the balance of the account, a gainful practice. That being 
the caſe, the legiſlator will be abſolutely ſure of not being able to ſup- 
preſs it, and the whole puniſhment. that is beſtowed upon. it will be 
thrown away. In a word (to keep to the ſame expreſſions we ſet out 
with) that whole quantity of puniſhment will be inefficacious. 

XVIII. 

Rule 7. 

Theſe things being conſidered, the three following rules may be laid 


down by way of ſupplement and explanation to Rule 1. 


8 It is for this reaſon, for example, that ſimple compenſation is never looked upon. 
as ſufficient puniſhment for theft or robbery. 


To 


Of the [PROPORTION] betwern puniſhments and offences. 


To enable the value of the puniſhment to outweigh that of the profit of the 
offence, it muſt be encreaſed, in Point of magnitude, in Es as it au 
ſhort in point EY * 1 5 

XIX. 
Rule 8. 

Puniſhment muſt be further encreaſed in point of magnitude, in pro- 

portion as it falls ſhort in point of proximity. 
p © 
Rule 9. 

Where the at is concluſively indicative of a habit, ſuch an encreaſe muſt 
be given to the puniſhment as may enable it to outweigh the profit not only 
of the individual offence, but of ſuch other like offences as are e likely to have 
been committed with impunity by the ſame offender. 

XXI. 

There may be a few other circumſtances or conſiderations which 
may influence, 1 in ſome ſmall degree, the demand for puniſhment : but 
as the propriety of theſe is either not ſo demonſtrable, or not ſo con- 

ftant, or the application of them not ſo determinafe, as that of the fore- 


going, it may be doubted whether they be worth putting on. a level 


with the others. 


XXII. 
Rule 10. 

When a puniſbment, which in point of quality is particularly well calcu- 
lated 10 anſwer its intention, cannot exiſt in leſs than a certain quantity, it 
may ſometimes be of uſe, for the ſake of employing it, to ftretch a little be- 
youd foal quantity which, on other accounts, would be ſtrictiy neceſſary. 

XXIII. | 
Rule 11. 

In particular, this may ſometimes be the caſe, where the puniſhment pro- 
poſed is of ſuch a nature as to be particularly well calculated to anſwer the 
purpoſe of a moral leſſon *. | 

| | XXIV. 


h A puniſhment may be ſaid to be calculated to anſwer the purpoſe of a moral leſ- 
ſon, when, by reaſon of the ignominy it ſtamps upon the offence, it is calculated to 
inſpire 
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INTRO D. Ws, XXIV. TY: 
Rule 12. a 
he tendeney of the above confiileritions | is to dictate an augmenta- 


cumitances tion in the puniſhment : the following rule operates in the way of 


which may 4q- - _.. — 74 : 
ae e rr diminution. There are certain caſes (it has been ſeen“) in which, by 
niſhment un- the influence of accidental circumſtances, puniſhment may be rendered 


F 2 8 1 unprofitable in the whole: in the ſame caſes it may chance to be ren- 
dered unprofitable as to a part only. Accordingly, 
In adjuſting the quantum of puniſhment, the circumſtances, by which all 
puniſhment may be rendered unprofitable, ought to be attended to. 
XXV. 
Rule 13. 
Rule 13' It is to be obſerved, that the more various and minute any ſet of 
For ſi mplici- . | | a a a 
fake, Proviſions are, the greater the chance is that any given article in them 
frat Lifpro- will not be born in mind: without which, no benefit can enſue from it. 
2 Diſtinctions, which are more complex than what the conceptions of 
thoſe whoſe conduct it is deſigned to influence can take in, will even 
be worſe than uſeleſs. The whole ſyſtem will preſent a confuſed ap- 
pearance : and thus the effect, not only of the proportions eſtabliſhed 
by the articles in queſtion, but of whatever 1s connected with them, 
will be deſtroyed F To draw a preciſe line of direction in ſuch caſe 
ſeems impoſſible. However, by way of memento, it may be of ſome 
uſe to ſubjoin the following rule. 


inſpire the public with ſentiments of averſion towards thoſe pernicious habits and diſ- 
poſi tions with which the offence appears to be connected; and thereby to inculcate the 
oppoſite beneficial habits and diſpoſitions. | 5 
Example. —In It is this, for example, if any thing, that muſt juſtify the application of ſo ſevere a 
ſimple corporal 
puniſhment as the infamy of a public exhibition, hereinafter propoſed, for him who lifts 


injuries, 
up his hand againſt a woman, or againſt his father. See B. I. tit. [Simp. corporal 
1njuries. ] | 

Erample.—In It is partly on this principle, I ſuppoſe, that military legiſlators have juſtified to 

GARY Outs themſelves the inflicting death on the ſoldier who lifts up hischand * his Les 
offi cer. 

dee ch. xifl. [Caſes unmeet.] 5 4. + See B. II. tit. I Purpoſes.] Append. tit. 

[Compoſition. ] 


Among 


Of the [PROPORTION] betweer punifoments and offences. 


Among proviſions deſgned to perfect the proportion between puniſhments 
and offences, if any occur, which, by their own particular good effects, would 
not make up for the harm they would do by adding to the intricacy of the 
Code, they ſhould be omitted. 5 

XXVI. 

It may be remembered, that the political ſanction, being that to 
which the fort of puniſhment belongs, which in this chapter is all along 
in view, is but one of four ſanctions, which may all of them contribute 
their ſhare towards producing the ſame effects. It may be expected, 
therefore, that in adjuſting the quantity of political puniſhment, al- 


lowance ſhould be made for the aſſiſtance it may meet with from thoſe 


other controuling powers. True it is, that from each of theſe ſeveral 
ſources a very powerful aſſiſtance may ſometimes be derived. But the 
caſe is, that (ſetting aſide the moral ſanction, in the caſe where the 
force of it is expreſsly adopted into and modified by the political *) the 
force of thoſe other powers is never determinate enough to be de- 
pended upon. It can never be reduced, like political puniſhment, 
into exact lots, nor meted- out 1n number, quantity, and value. The 
legiſlator 1s therefore obliged to provide the full complement of 
_ puniſhment, as if he were ſure of not receiving any aſſiſtance what- 
ever from any of thoſe quarters. If he does, ſo much the better : but 
leaſt he ſhould not, it is neceſſary he ſhould, at all events, make that 
proviſion which depends upon himſelf. 
XXVII. 

It may be of uſe, in this place, to recapitulate the ſeveral circum- 
ſtances, which, in eſtabliſhing the proportion betwixt puniſhments and 
offences, are to be attended to. Theſe ſeem to be as follows: 


i Notwithſtanding this rule, my fear is, that in the enſuing model, I may be thought 
to have carried my endeavours at proportionality too far. Hitherto ſcarce any atten- 
tion has been paid to it. Monteſquieu ſeems to have been almoſt the firſt who has had 
the leaſt idea of any ſuch thing. In ſuch a matter, therefore, exceſs ſeemed more eli- 
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gible than defect. The difficulty is to invent: that done, if any thing ſeems ſuper- 


Huous, it is eaſy to rEtrench, 
* See B. I. tit. [Puniſhments.] 
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elxxxiv Of tbe [PRO PORT ION] between puniſhments and Mn, 


INTROD: F, On the part of the offence : 
— — 1. The profit of the offence; 


— 
The miſchief of the offence; 

; The profit and miſchief of other greater or leſſer + offinces of 
different ſorts, which the offender may have to chooſe 
out of ; 

4. The profit and miſchief of other offences, of the fame ſort, 
which the ſame offender may probably have been guilty of 


already. 
II. On the part of the puniſhment : 

5. The magnitude of the puniſhment : compoſed of its intenſity 
and duration ; | 

6. The deficiency of the puniſhment i in point of certainty ; 

7. The deficiency of the — in point of proximity; 

8. The quality of the puniſhment ; 

9. The accidental advantage in point of quality of a puniſh- 
ment, not ſtrictly needed in point of quantity; 

10. The uſe of a puniſhment of a particular quality, in the 
character of a moral leſſon. 

III. On the part of the offender : 

11. The reſponſibility of the claſs of perſons in a way to offend ; 

12. The ſenſibility of each particular offender ; 

13. The particular merits or uſeful qualities of any particular 
offender, in caſe of a puniſhment which might deprive 
the community of the benefit of them ; 

14. The multitude of offenders on any particular occaſion. 

IV. On the part of the public, at any particular conjuncture: 

15. The inclinations of the people, for or againſt any quantity 
or mode of puniſhment ; 

16. The inclinations of foreign powers. 

V. On the part of the law: that is, of the public for a con- 
tinuance: 

17. The neceſſity of making ſmall ſacrifices, in point of pro- 


portionality, for the ſake of ſimplicity. 
XXVII. 


Of the [PROPORTI ON] between puniſhments and offences. 


XXVIII. 

There are ſome, perhaps, who, at firſt ſight, may look upon the 
nicety employed in the adjuſtment of ſuch rules, as ſo much labour 
loſt: for groſs ignorance, they will ſay, never troubles itſelf about 
laws, and paſſion does not calculate. But the evil of ignorance ad- 
mits of cure“: and as to the propoſition that paſſion does not calcu- 
late, this, like moſt of theſe very general and oracular propoſitions, is 
not true. When matters of ſuch importance as pain and pleaſure are 
at ſtake, and theſe in the higheſt degree (the only matters, in ſhort, 
that can be of importance) who is there that does not calculate ? Men 


calculate, ſome with leſs exactneſs, indeed, ſome with more: but all 


men calculate. I would not ſay, that even a madman does not calcu- 
late*. Paſſion calculates, more or leſs, in every man: in different 
men, according to the warmth or coolneſs of their diſpoſitions : ac- 
cording to the firmneſs or irritability of their minds: according to the 
nature of the motives by which they are acted on. Happily, of all 
paſſions, that 1s the moſt given to calculation, from the exceſſes of 
which, by reaſon of its ſtrength, conſtancy, and univerſality, ſociety 
has moſt to apprehend : I mean that which correſponds to the motive 
of pecuniary intereſt: ſo that theſe niceties, if ſuch they are to be 
called, have the beſt chance of being efficacious, where efficacy 1s of 
the moſt importance. 5 


See Append. tit. [Promulgation.] 


| k There are few madmen but what are obſerved to be afraid of the trait waiſtcoat. 


+ See ch. x11, [ Conſequences} xxxiii. 
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CE LE: xv. 


INTROD. 

; CHAP. XV. 1 

pln my 2 T has been ſhewn what the rules are, which ought to be obſerved 
verned * in adjuſting the proportion between the puniſhment and the offence, 


proportion. The properties to be given to a lot of puniſhment, in every inſtance, 
will of courſe be ſuch as it ſtands in need of, in order to be capable of 
being applied, in conformity to thoſe rules: the quality will be regu- 
lated by the quantity. 
II. 
Valabili * The firſt of thoſe rules, we may remember, was, that the quantity of 
© puniſhment muſt not be leſs, in any caſe, than what is ſufficient to out- 
weigh the profit of the offence : ſince, as often as it is leſs, the whole lot 
(unleſs by accident the deficiency ſhould be ſupplied from ſome of the 
other ſanctions) is thrown away: it is inefficacious. The fifth was, that the 
puniſhment ought in no caſe to be more than what is required by the 
ſeveral other rules : ſince, if it be, all that is above that quantity is 
needleſs. The fourth was, that the puniſhment ſhould be adjuſted in 
ſuch manner to each individual offence, that every part of the miſchief 
of that offence may have a penalty (that is, a tutelary motive) to en- 
counter it: otherwiſe, with reſpect to ſo much of the offence as has 
not a penalty to correſpond to it, it is as if there were no puniſhment 
in the caſe. Now to none of thoſe rules can a lot of puniſhment 
be conformable, unleſs, for every variation in point of quantity, in the 
miſchief of the ſpecies of offence to which it is annexed, ſuch lot of 
puniſhment admits of a correſpondent variation. To prove this, let the 
profit of the offence admit of a multitude of degrees. Suppoſe it, then, 
at any one of theſe degrees: if the puniſhment be leſs than what is 
ſuitable to that degree, it will be inefficacious; it will be ſo much thrown 
away : if it be more, as far as the difference extends, it will be zeedleſs; 
it will therefore be thrown away alſo in that caſe. 


The firſt property, therefore, that ought to be given to a lot of 
| puniſhment, 


I 


Of the [PROPERTI ES] 7 be given to a lot of puniſhment. 


puniſhment, is that of being variable in point of quantity, in confor- 
mity to every variation which can take place in either the profit or 
miſchief of the offence. This property might, perhaps, be termed, in 
a ſingle word, variability. 
„HI. 

A ſecond property, intimately confiected with the former, may be 
ſtiled equability. It will avail but little, that a mode of puniſhment 
(proper in all other reſpects) has been eſtabliſhed by the legiſlator ; 
and that capable of being ſcrewed up or let down to any degree that 
can be required; if, after all, whatever degree of it be pitched upon, 
that ſame degree ſhall be liable, according to circumſtances, to pro- 
duce a very heavy. degree of pain, or a very flight one, or even none 
at all. In this caſe, as in the former, if circumſtances happen one 
way, there will be a great deal of pain produced which will be need- 
leſs : if the other way, there will be no pain at all applied, or none 
that will be efficacious. A puniſhment, when liable to. this irregularity, 
may be ſtiled an unequable one: when free from it, an equable one. 
The quantity of pain produced by the puniſhment will, it is true, de- 


pend in a conſiderable degree upon circumſtances diſtin from the 


nature of the puniſhment itſelf : upon the condition which the offender 
is in, with reſpect to the circumſtances by which a man's ſenſibility is 
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a. 


Property 2. 
Equability. 


| able to be influenced. But the influence of theſe very circumſtances 


will in many caſes be reciprocally influenced by the nature of the 


puniſhment : in other words, the pain which is produced by any mode 


of puniſhment, will be the joint effect of the puniſhment which is 
applied to him, and the circumſtances in which he is expoſed to it. 
Now there are ſome puniſhments, of which the effe& may be liable to 
undergo a greater alteration by the influence of ſuch foreign circum- 
ſtances, than the effect of other puniſhments is liable to undergo. So 
far, then, as this is the caſe, equability or unequability may be re- 
garded as properties belonging to the puniſhment itſelf. 
| IV. 


An example of a mode of puniſhment which is apt to be 


unequable, is that of baniſhment, when the locus a quo (or place the 


party is baniſhed from) is ſome determinate place appointed by the 
B b 2 law, 


Puniſhments 
which are apt 
to be deficient 
in this re- 
ſpect. 
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of puniſh- 
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menſurable. 


Of the PROPERTIES] 7 Be given to a hit of puniſhment. 
law, which perhaps the offender cares not whether he ever ſee or no. 
This is alſo the caſe with pecuniary, or quaſi-pecuniary puniſhment, 
when it reſpects ſome particular ſpecies of property, which the offender 
may have been poſſeſſed of, or not, as it may happen. All theſe 
puniſhments may be ſplit down into parcels, and meaſured out with 
the utmoſt nicety : being diviſible by. time, at leaft, if by nothing elſe. 
They are not, therefore, any of them defective in point of variability : 
and yet, in many cafes, this defect in point of equability may make 
them as unfit for uſe as if they were. 

N 
The third rule of proportion was, that where two offences come in 
competition, the puniſhment for the greater offence muſt be ſufficient 
to induce a man to prefer the leſs. Now, to be ſufficient for this pur- 


poſe, it muſt be evidently and uniformly greater: greater, not in the 


eyes of ſome men only, but of all men who are liable to be in a ſitua- 
tion to take their choice between the two offences; that is, in effect; 
cf all mankind. In other words, the two puniſhments muſt be perfectly 
commenſurable, Hence ariſes a third property, which may be termed com- 
menſurability : to wit, with reference to other puniſhments [J. 
| ih 

But puniſhments of different kinds are in very few inſtances uniformly 
greater one than another ; eſpecially when the loweſt degrees of that 
which is ordinarily the greater, are compared with the higheſt degrees 
of that which is ordinarily the leſs: in other words, puniſhments of 
different kinds are in few inſtances uniformly commenſurable. The 
only certain and univerſal means of making two lots of puniſhment 
perfectly commenſurable, is by making the leſſer an ingredient in the 

2 By the Engliſh law, there are ſeveral offences which are puniſhed by a total for- 
feiture of moveables, not extending to immoveables. This is the caſe with ſuicide, and 
with certain ſpecies of theft and homicide. In ſome caſes, this 1s the principal pu- 


niſhment : in others, even the only one. The conſequence is, that if a man's fortune 
happens to conſiſt in moveables, he is ruined; if in immoveables, he ſuffers nothing. 


[] See Yiew of the Hard-Labour Bill, Lond. 1778. p. 100. 

For the idea of this property, I muſt acknowledge myſelf indebted to an anonymous 
letter in the St. James's Chronicle, of the 27th of September 1777 : the author of which 
is totally unknown to me. If any one ſhould be diſpoſed to think lightly of the inſtruc- 
tion, on account of the channel by which it was firſt communicated, let him tell me 


where I can find an idea more ingenious or original, 


10 compoſition 


Of the [PROPERTIES] to be given to a tot of puniſhment. 


compoſition of 'the greater. This may be done in either of two ways. 
1. By adding to the leſſer puniſhment another quantity of puniſhment 
of the ſame kind. 2. By adding to it another quantity of a different 
kind. The latter mode is not leſs certain than the former: for though 
one cannot always be abſolutely ſure, that to the ſame perſon a given 
puniſhment will appear greater than another given puniſhment; yet 
one may be always abſolutely ſure, that any given puniſhment, ſo as it 
does but come into contemplation, will appear greater than none 
at all. | 
VII. 

Again: Puniſhment cannot act any farther than in as far as the idea 
of it, and of its connection with the offence, is preſent in the mind. 
The idea of it, if not preſent, cannot act at all; and then the puniſh- 
ment itſelf muſt be efficacious. Now, to be preſent, it muſt be re- 
membered, and to be remembered it muſt have been learnt. But of 
all puniſhments that can be imagined, there are none of which the con- 
nection with the offence is either fo eaſily learnt, or ſo efficaciouſly re- 
membered, as thoſe of which the idea is already in part aſſociated with 
ſome part of the idea of the offence : which is the caſe when the one 
and the other have ſome circumſtance that belongs to them in common. 
When this is the caſe with a puniſhment and an offence, the puniſh- 
ment is ſaid to bear an analogy to, or to be characteriſtic of, the offence*. 
Characteriſticalneſs is, therefore, a fourth property, which on this ac- 
count ought to be given, whenever it can conveniently be given, to a 


lot of puniſhment. 
VIII. 


It is obvious, that the effect of this contrivance will be the greater, 
as the analogy is the cloſer. The analogy will be the cloſer, the more 
material F that circumſtance is, which is in common. Now the moſt 


material circumſtance that can belong to an offence and a puniſhment 


in common, is the hurt or damage which they produce. The cloſeſt 
analogy, therefore, that can ſubſiſt between an offence and the puniſh- 


* See Monteſq, Eſp. des Loix. L. xii. ch. iv. He ſeems to have the property of 
characteriſticalneſs in view: but that the idea he had of it was very indiſtinct, appears 
from the extravagant advantages he attributes to it, + See ch. vii. [Actions] iii. 


ment 
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Property 4. 
Characteriſ- 
ticalneſs. 
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the moſtemi- 
nently cha- 
raQeriſtic, is 
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Proper ty 5. 
Exemplarity. 


fectual way 
of rendering 
a puniſhment 
exemplary 1s 
by means of 
analogy. 


anſwered that purpoſe, an additional real puniſhment is employed, 


ment, a puniſhment of a particular quality, independent of the quan- 


The moſt ef- 


Of the [PROPERTIES] te be given fo a lot of puniſhment. 


ment annexed to it, is that which ſubſiſts between them when the hurt 
or damage they produce is of the ſame nature: in other words, that 
which is conſtituted by the circumſtance of identity in point of da- 
mage*. Accordingly, the mode of puniſhment, which of all others 
bears the cloſeſt analogy to the offence, 1s that which in the proper and 
exact ſenſe of the word is termed retaliation. Retaliation, therefore, 
in the few caſes in which it is practicable, and not too expenſive, will 
have one great advantage over every other mode of puniſhment, 
IX. 

Again: It is the idea only of the puniſhment (or, in other words, 
the apparent puniſhment) that really acts upon the mind; the puniſh- 
ment itſelf (the real puniſhment) acts not any farther than as giving 
riſe to that idea. It is the apparent puniſhment, therefore, that 
does all the ſervice, I mean in the way of example, which is the 
principal object“. It is the real puniſhment that does all the 
miſchief f. Now the ordinary and obvious way of increaſing the 
magnitude of the apparent puniſhment, is by increaſing the magnitude 
of the real. The apparent magnitude, however, may to a certain 
degree be increaſed by other leſs expenſive means: whenever, there- 
fore, at the ſame time that theſe leſs expenſive means would have 


this additional real puniſhment is needleſs. As to theſe leſs expenſive 
means, they conſiſt, 1. In the choice of a particular mode of puniſh- 


tity J. 2. In a particular ſet of ſolemnities diſtinct from the puniſh- 
ment itſelf, and accompanying the execution of it ||. 
X. 

A mode of puniſhment, according as the appearance of it bears a 
greater proportion to the reality, may be ſaid to be the more exemplary. 
Now as to what concerns the choice of the puniſhment itſelf, there 
is not any means by which a given quantity of puniſhment can 
be rendered more exemplary, than by chooſing it of ſuch a ſort as 

b Beſides this, there are a variety of other ways in which the puniſhment may bear an 
analogy to the offence. This will be ſeen by looking over the table of puniſhments, 


* See ch. xiii. [Caſes unmeet] 5 1, 2. note. + Ib. 5 4. pars iii. t See B. I. 
tit. Puniſhments, See B. II. tit. [Execution, ] 
ſhall 


Of the [PROPER TIES] 7o be given to 4 lit of puniſhment. 


ſhall bear an analogy to the offence, Hence another reaſon for render- 
ing the puniſhment analogous to, or in other words characteriſtic of, 
the offence. [5 


XI. 

Puniſhment, it is ſtill to be remembered, is in itſelf an ex- 
pence: it is in itſelf an evil . Accordingly the fifth rule of pro- 
portion is, not to produce more of it than what is demanded by 
the other rules. But this is the caſe as often as any particle of pain 
is produced, which contributes nothing to the effect propoſed. Now 
if any mode of puniſhment is more apt than another to produce any 
ſuch ſuperfluous and needleſs pain, it may be ſtiled anfrugal; if leſs, 
it may be ſtiled frugal. Frugality, therefore, is a ſixth property to be 
wiſhed for in a mode of puniſhment. | Ent 

XII. 

The perfection of frugality, in a mode of puniſhment, is where not 
only no ſuperfluous pain is produced on the part of the perſon 
puniſhed, but even that ſame operation, by which he is ſubjected to 
pain, is made to anſwer the purpoſe of producing pleaſure on the 
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property 6. 
F 1 ugality. 


Frugality be- 
longs in per- 
fection to pe- 
cuniary pu- 
niſhment. 


part of ſome other perſon. Underſtand a profit or ſtock of pleaſure 


of the ſelf-regarding kind: for a pleaſure of the diſſocial kind is pro- 
duced almoſt of courſe, on the part of all perſons in whoſe breaſts the 
offence has excited the ſentiment of ill-will. Now this is the caſe 
with pecuniary puniſhment, as alſo with ſuch puniſhments of the 
quaſi-pecuniary kind as conſiſt in the ſubſtraction of ſuch a ſpecies of 
poſſeſſion as 1s transferable from one party to another. The pleaſure, 
iadeed, produced by ſuch an operation, is not in general equal to the 
pain : it may, however, be ſo in particular circumſtances®as where he, 
from whom the thing is taken, is very rich, and he, to whom it is. 
given, very poor: and, be it what it will, it is always ſo much. more 
than can be produced by any other mode of puniſhment. 
XIII. 

The properties of exemplarity and frugality ſeem to purſue the 

ſame immediate end, though by different courſes. Both are occupied 


* Ch. xiii. [Caſes unmeet] par. ii. + Ib. note. 
in 


Exemplarity 


and frugality 
in what they 
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Of the [PROPER TIES] 7o be given to a lot of puniſhment. 


in diminiſhing the ratio of the real ſuffering to the apparent: but ex- 
emplarity tends to increaſe the apparent; frugality to reduce the 
real. | 

XIV. 

Thus nwch concerning the properties to be given to puniſhments 
in general, to whatſoever offences they are to be applied. Thoſe which 
follow are of leſs importance, either as referring only to certain of- 
fences in particular, or depending upon the influence of tranſitory and 
local circumſtances. | 

In the firſt place, the four diſtin ends into which the main and 
general end of puniſhment is diviſible *, may give riſe to ſo many diſ- 
tinct properties, according as any particular mode of puniſhment ap- 
pears to be more particularly adapted to the compaſſing of one or of 
another of thoſe ends. To that of example, as being the principal one, 
a particular property has already been adapted. There remain the 
three inferior ones of reformation, diſablement, and compenſation. 

| XV. 

A ſeventh property, therefore, to be wiſhed for in a mode of puniſh- 
ment, is that of ſubſerviency to reformation, or reforming tendency. Now any 
puniſhment is ſubſervient to reformation in proportion to its quantity : 
ſince the greater the puniſhment a man has experienced, the ſtronger is 
the tendency it has to create in him an averſion towards the offence which 
was the cauſe of it: and that with reſpect to all offences alike. But 
there are certain puniſhments which, with regard to certain offences, 
have a particular tendency to produce that effect by reaſon of their 


quality : and where this is the caſe, the puniſhments in queſtion, as 


applied to the offences in queſtion, will pro tanto have the advantage 
over all others. This influence will depend upon the nature of the 
motive which is the cauſe of the offence: the puniſhment moſt ſub- 
ſervient to reformation will be the ſort of puniſhment that is beſt 


calculated to invalidate the force of that motive. 


See ch. xiii, [Caſes unmeet] par. 11, note. 


XVI. Thus, 


Of the [PROPERTIES] to be given to a lot of puniſhment. exciiiĩ 
XVI. INTROD. 


Thus, in offences originating from the motive of ill-will'*, that Ser. XV. 
puniſhment has the ſtrongeſt reforming tendency, which is beſt calcu- _- 
lated to weaken the force of the iraſcible affections. And more parti- ginating in 
cularly, in that ſort of offence which conſiſts in an obſtinate refuſal, on H-with 

the part of the offender, to do ſomething which is lawfully required 

of him r, and in which the obſtinacy is in great meaſure kept up by 

his reſentment againſt thoſe who have an intereſt in forcing him to 

compliance, the moſt efficacious puniſhment ſgems to be that of con- 


4 . 


finement to ſpare diet. 4 
Thus, alſo, in offences which owe their birth to the joint influence of —to offences | 
indolence and pecuniary intereſt, that puniſhment ſeems to poſſeſs the Hay e006, M 
ſtrongeſt reforming tendency, which is beſt calculated to weaken the force Joined to pe- 
a . . A cuniary in- 
of the former of thoſe diſpoſitions. And more particularly, in the caſes tereſt. 
of theft, embezzlement, and every ſpecies of defraudment, the mode 
of puniſhment beſt adapted to this purpoſe ſeems, in moſt caſes, to be 
that of penal labour. | + b 
XVIII. 1 
An eighth property to be given to a lot of puniſhment in certain TY 5 1 5 f 
caſes, is that of efficacy with reſpect to diſablement, or, as it might be N N ” 1 
ſtiled more briefly, diſabling efficacy. This is a property which may diſablement. 
be given in perfection to a lot of puniſhment; and that with 1 
much greater certainty than the property of ſubſerviency to refor- 1 
mation. The inconvenience is, that this property is apt, in ge- | . tl 
neral, to run counter to that of frugality : there being, in moſt caſes, 1 
no certain way of diſabling a man from doing miſchief, without, at 1 
the ſame time, diſabling him, in a great meaſure, from doing good, 
either to himſelf or others. The miſchief therefore of the offence 
muſt be ſo great as to demand a very conſiderable lot of puniſhment, 
for the purpoſe of example, before it can warrant the application of 
a puniſhment equal to that which is neceſſary for the purpoſe of diſ- 


ablement. 


9 See ch. x, [Motives.] + See B. I. tit {Offences againſt Juſtice.] 
You, I. fs : XIX. The 
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Of the [PROPER TIES] 72 be given to a lob of punifoment, 
XIX. 

The puniſhment, of which the efficacy in this way is the greateſt, 
is evidently that of death. In this caſe' the efficacy of it is certain, 
This accordingly is the puniſhment peculiarly adapted to thoſe caſes 
in which the name of the offender, ſo long as he lives, may be. fuf- 
ficient to keep a whole nation in a flame. This will now and then 
be the caſe with competitors for the ſovereignty, and leaders of fac 
tions in civil wars: though, when applied to offences of ſo queſtionable: 
a nature, in which the queſtion concerning criminality turns more upon 
ſucceſs than any thing elſe ; an infliction of this ſort may ſeem more 
to ſavour of hoſtility than puniſhment. At the ſame time this. puniſh= 


ment, it is evident, is in an eminent degree anfrugal; which forms 


one among the many objections there are againſt the uſe of it, in any 


but very extraordinary caſes *. 
XX. 


In ordinary caſes. the purpoſe may be ſufficiently anſwered: by one or 
other of the various kinds of confinement and baniſhment :: of which, 
impriſonment is the moſt ſtrict and efficacious. For when an offence 
is ſo circumſtanced that it cannot be committed but in a certain place, 
as is the caſe, for the moſt part, with offences againſt the perſon; all 
the law has to do, in order to diſable the offender from committing it, 
1s to prevent his being in that place. In any of the offences which 
conſiſt in the breach or the abuſe of any kind of truſt, the purpoſe 
may be compaſſed at a ſtill cheaper rate, merely by forfeiture of the truſt : 
and in general, in any of thoſe offences which car: only be committed 


under favour of ſome relation in which the offender ſtands with re- 


ference to any perſon, or ſets of perſons, merely by forfeiture of that re- 
lation: that is, of the right of continuing to reap the advantages be- 
longing to it. This is the caſe, for inſtance, with any of thoſe of- 
fences which conſiſt in an abuſe of the privileges of marriage, or of 
the liberty of carrying on any lucrative or other occupation, 


* See B. I. tit, [Puniſhments.] 


XXI. The: 
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XXI. INTROD. 
The zinth. property is that of ſubſerviency to compenſation, This N * 
property of puniſhment, if it be vindictive compenſation that is in F*0perty 9. 


Subſerviency - 


view, will, with little variation, be in proportion to the quantity: if to compen- 
lucrative, it is the peculiar and characteriſtic property of pecuniary ſation. 
puniſhment. 

| XXII. 

In the rear of all theſe properties may be introduced that of popu- Property 10. 
larity ; a very fleeting and indeterminate kind of property, which may — 
belong to a lot of puniſhment one moment, and be loſt by it the next. 

By popularity is meant the property of being acceptable, or rather not 
unacceptable, to the bulk of the people, among whom it is propoſed 
to be eſtabliſhed. In ſtrictneſs of ſpeech, it ſhould rather be called 
abſence of unpopularity : for it cannot be expected, in regard to ſuch a 
matter as puniſhment, that any ſpecies or lot of it ſhould be poſitively 
acceptable and grateful to the people: it is ſufficient, for the moſt part, 
if they have no decided averſion. to the thoughts of it. Now the pro- 
perty of characteriſticalneſs, above noticed, ſeems to go as far towards. 
conciliating the approbation of the people to a mode of puniſhment, 
as any; inſomuch that popularity may be regarded as a kind of ſe- 
condary quality, depending upon that of charaCteriſticalneſs *© The 
uſe of inſerting this property in the catalogue, is chiefly to make 1t 
ſerve by way of memento, to the legiſlator not to introduce, without a 
cogent-neceſlity, any mode or lot of puniſhment, towards which he 
happens to perceive any violent averſion entertained by the. body of 
the people. | 
EE XXIII. | 
The effects of unpopularity in a mode of puniſhment are analogous Miſchiefs re- 


55 : "4 ſulting fi 
to thoſe of unfrugality. The unneceſſary pain which denominates 3 


| larity of a 
© The property of charaQeriſticalneſs, therefore, is uſeful in a mode of puniſhment CharaQeriſtical- 
in three different ways: 1. It renders a mode of puniſhment, before infliction, more eaſy — 2 
to be borne in mind: 2. It enables it, eſpecially after infliction, to make the ſtronger 1. memorable : 
impreſſion, when it is there; that is, renders it the more exemplary : z. It tends to ren- 2 exemplary : 


o » - = Ze Popular. 
der it more acceptable to the people, that is, it renders it the more popular. 


C £9 a puniſhment 
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cxcvi 


INTRO D. 
CHAP. XV. 


puniſhment 
— diſcontent 
among the 
people, and 
weakneſs in 
the law. 


This proper- 
ty ſuppoſes a 
prejudice 
which the le- 
giſlator ought 
2 Fure. 


Of rhe [PROPER TIES] te be given to a lot of puniſhment. 
a puniſhment unſrugal, 1s moſt apt to be that which is produced on 
the part of the offender. A portion of ſuperfluous pain is in like 
manner produced when the puniſhment 1s unpopular : but in this caſe 
it is produced on the part of perſons altogether innocent, the people 
at large. This is already one miſchief ; and another is, the weakneſs 
which it is apt to introduce into the law. When the people are ſatiſ- 
fied with the law, they voluntarily lend their aſſiſtance in the execu- 
tion: when they are diſſatisfied, they will naturally withhold that aſ- 


ſiſtance; it is well if they do not take a poſitive part in raiſing impe- 


diments. This contributes greatly to the uncertainty of the -puniſh- 


ment; by which, in the firſt inſtance; the frequency of the offence. 


receives an increaſe. In proceſs of time that deficiency, as uſual, is: 
apt to draw on an encreaſe in magnitude : ar addition: of a certain: 
quantity which otherwiſe would be needleſs *. 


XXIV. 
This property; it 1s to be obſerved, neceſſarily ſuppoſes, on the 


part of the people, ſome prejudice or other, which it 1s the buſineſs of 


the legiſlator to endeavour to correct. For if the averſion: to the: 
puniſhment in queſtion were grounded on the principle of utility, the 
puniſhment would be ſuch as, on other accounts, ought not to be 
employed: in which caſe its popularity or unpopularity would never 
be worth drawing into queſtion. It is properly therefore a property 
not ſo much of the puniſhment as of the people: a diſpoſition to en- 
tertain an unreaſonable diſlike againſt an object which. merits. their ap- 
probation. It is the ſign alſo of another property, to wit, indolence 
or weakneſs, on the part of the legiſlator: in ſuffering the people, for 
the want of ſome inſtruction, which ought to be and might be given. 
them, to quarrel with their own intereſt. Be this as it may, ſo- long 
as any ſuch diſſatisfaction ſubſiſts, it behoves the legiſlator to have an; 
eye to it, as much as if it were ever ſo well grounded. Every nation is 
liable to have its prejudices and its caprices, which it is the buſineſs of: 
the legiſlator to look out for, to ſtudy, and to cure f. 


T Ib, * iv. Par. iv. 


® See ch. xiii, [Caſes unmeet] 5 v. 


Of che [PROPERTIES] 70 be given to a lot of puniſhment. Cxcvii 


XXV. INTROD. 
The eleventh and laſt of all the properties that ſeem to be requiſite . 
in a lot of puniſhment, is that of remiſſibility . The general preſump- Re billy | 
tion 1s, that when puniſhment is applied, puniſhment is needful : that | 
it ought to be applied, and therefore cannot want to be remitted. But 
in very particular, and: thoſe always very deplorable caſes, . it may by 
accident happen otherwiſe. It may happen that puniſhment ſhall have 
been inflicted, where, according to the intention of the law itſelf, it. F 
ought not to have been inflicted: that is, where the ſufferer is innocent 'F 
of the-offence. At the time of the ſentence paſſed he appeared guilty : 'Þ 
but fince then; accident has brought his innocence. to light: This 
being the caſe;. ſo much of the deſtined puniſhment as he has ſuffered 
already, there is no help for. The buſineſs is then to free him from. 
as much as is yet to come. But is there any yet to come? There. is. 
very little chance of there being any, unleſs it be ſo much as, conſiſts 1 
of chronical puniſnment: ſuch: as, impriſonment, baniſhment,. penal = 
labour, and the like. So much as conſiſts in acute puniſhment, to wit 
where the penal proceſs itſelf. is over preſently, however. permanent the 1 
puniſhment may be in its effects, may be conſidered as irremiſſible. k | 
This is the caſe, for example, with whipping, branding, mutilation, . 0 
and: capital puniſhment, The: moſt. perfectly irremiſſible of any is -” 1 
capital puniſnment. For though other puniſhments. cannot, when they a 
are over, be remitted, they may be. compenſated for: and although the 
unfortunate victim cannot be put into the ſame. condition, yet poſſibly. 
means may be found of putting him into as good a condition, as he 
would have been in if he had never ſuffered. This may in-general be. 
done very. effectually where the puniſhment has been no other than 
pecuniary: | 
There is another caſe in which the property of remiſſibility may 
appear. to be of uſe: this is, where, although the offender has 
been juſtly, puniſhed, yet on account of ſome good behaviour of his, 
diſplayed at a time ſubſequent to that of the. commencement of. the pu- 
niſhment, it may ſeem expedient to remit a part of it. But this it can 
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See View of the Hard Labour Bill, p. 109, | 
ſcarcely - 


exeviii Of the [PROP ERTIE 8] 5 be given to a lot of puniſhment, | 


INTROD. ſcarcely be, if the proportion of the puniſhment is, in other reſpects, 
CHAP + XV. what it ought to be. The purpoſe of example is the more important 
object, in compariſon of that of reformation “. It is not very likely, 
that leſs puniſhment ſhould be required for the former purpoſe than for 
the latter. For it muſt be rather an extraordinary caſe, if a puniſh- 
ment, which is ſufficient to deter a man who has only thought of it for 
a few moments, ſhould not be ſufficient to deter a man who has been 
feeling it all the time. Whatever, then, is required for the purpoſe of 
example, muſt abide at all events: it is not any reformation on the 
part of the offender, that can warrant the remitting any part of it: if 
it could, a man would have nothing to do but to reform immediately, 
and fo free himſelf from the greateſt part of that puniſhment which was 
deemed neceſſary. In order, then, to warrant the remitting of any 
part of a puniſhment upon this ground, it muſt firſt be ſuppoſed that 
the puniſhment at firſt appointed was more than was neceſſary for the 
purpoſe of example, and conſequently that a part of it was zeedle/s upon 
the whole. This, indeed, 1s apt enough to be the caſe, under the im- 
perfect ſyſtems that are as yet on foot: and therefore, during the con- 
tinuance of thoſe ſyſtems, the property of remiſſibility may, on this 
ſecond ground likewiſe, as well as on the former, be deemed a uſeful 
one. But this would not be the caſe in any new- conſtructed ſyſtem, in 
which the rules of - proportion above laid down ſhould be obſerved. In 
ſuch a ſyſtem, therefore, the utility of this property would reſt ſolely 
on the former ground. 


— —— 


XXVI. 

To obtain al! Upon taking a ſurvey of the various poſſible modes of puniſhment, 

3 it will appear evidently, that there is not any one of them that poſſeſſes 

ments muſt all the above properties in perfection. To do the beſt that can be done 

* in the way of puniſhment, it will therefore be neceſſary, upon moſt oc- 
caſions, to compound them, and make them into complex lots, each 
conſiſting of a number of different modes of puniſhment put together: 


the nature and proportions of the conſtituent parts of each lot being 


* See ch. xiii. [Caſes unmeet] ii. note. 
different, 


Of the [PROPER TIES} td br given # 4 bt of puniſhments, exeis 
different, according to the nature of the offence which it is deſignedꝭ to IND. 
combat. | | | — A 


It may not be amiſs to bring 3 and exhibit in one view, the. The forego- 


: - recapitulat». 
Two of them are concerned in eſtabliſhing a proper proportion be- ed. 


tween a ſingle offence: and its puniſhment ; viz. 
1. Vanability, 
2. Equability. 
One, in eſtabliſhing a proportion, between more offences dann one; 
and more puniſhments. than one; viz. 
3. Commenſurability. | 
A fourth contributes. to place the puniſhment in that ſituation in 
which alone it can be efficacious; and at the ſame time to the be- 


ſtowing on. it the two. Taree properties of exemplarity. and popularity ;. 
viz. 


4. Characteriſticalneſs. 
Two others are concerned in excluding all uſeleſs puniſfiment; the: 
one indirectly, by heightening the efficacy of what is uſeful; the other 
in a direct way; viz. | 
5. Exemplarity. 
6. Frugality. 
Three others contribute ſeverally-to the three inferior ends of puniſh- 
ment; viz. 
7. Subſerviency to 1 
8. Efficacy in diſabling. 
9. Subſerviency to compenſation. 
Another property tends to exclude a collateral miſchief, which a par- 
ticular mode of puniſhment is liable accidentally to produce; viz. 
10. Popularity. 
The remaining property tends to palliate a miſchief, which all pu- 
niſhment,, as ſuch, is liable accidentally to produce; viz. 
11. Remiſſibility. 
The properties of commenſurability, characteriſticalneſs, exemplarity, 
3 ſubſerviency 


eleven properties above eſtabliſhed. They are as follows: ing properties 
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Connection 
of this with 
the enſuing 
chapter. 


' Of the [PROPERTIES] to be given to 4 Tot of puniſhmimt; 


ſubſerviency to reformation, and efficacy in diſabling, are more par- 
ticularly calculated to augment the profit which is to be made by 


puniſhment : frugality, ſubſerviency to compenſation, popularity, and 
remiſſibility, to diminiſh the expence.: variability and equability are alike 


ſubſervient to both thoſe purpoſes. 
XXVIII. 

We now come to take a general ſurvey of the ſyſtem of offences: 
that is, of Tuch ads to which, on account of the miſchievous conſequences 
they have a natural tendency to produce, and in the view of putting a 
ſtop to thoſe conſequences, it may be proper to annex a certain artificial 
conſequence, conſiſting of puniſhment, to be inflicted on the authors of 


ſuch acts, according to the principles juſt eſtabliſhed. 


CHAP. 


DIVISION] / offences. 


. 


$ 1. Claſſes of offences. 

* 
I is neceſſary, at the outſet, to make a diſtinction between ſuch 
acts as are or may be, and ſuch as ought to be offences. Any act 
may be an offence, which they whom the community are in the habit 
of obeying ſhall be pleaſed to make one: that is, any act which they 
ſhall be pleaſed to prohibit or to puniſh. But, upon the principle of 
utility, ſuch acts alone ought to be made offences, as the good of the 
community requires ſhould be made ſo. 

IT. 

The good of the community cannot require, that any act ſhould be 
made an offence, which is not liable, in ſome way or other, to be de- 
trimental to the community. For in the caſe of ſuch an act, all puniſh- 
ment 1s groundleſs*, 


III. But 


This chapter is an attempt to put our ideas of offences into an exact method. The 
particular uſes of method are various: but the general one is, to enable men to under- 
ſtand the things that are the ſubjects of it. To underſtand a thing, is to be acquainted 
with its qualities or properties. Of theſe properties, fome are common to it with other 
things ; the reſt, peculiar. Bat the qualities' which are peculiar ro any one ſort 'of 
thing are few indeed, in compariſon with thoſe which are common to it with other 
things. To make it known in reſpect of its difference, would, therefore, be doing lit- 
tle, unleſs it were made known alſo by its genus. To underſtand it perfectly, a man 
muſt therefore be informed of the points in which it agrees, as well as of thoſe in 
which it diſagrees, with all other things. When a number of objects, compoſing a 
logical whole, are to be confidered together, all of theſe poſſeſſing with reſpect to one 
another a certain congruency or agreement denoted by a certain name, there is but 
one way of giving a perfect knowledge of their nature; and that is, by diſtributing 
them into a ſyſtem of parcsls, each of them a part, either of ſome other parcel, or, at 
any rate, of the common whole. This can only be done in the way of bipartition, divid- 
ing each ſuperior branch into two, and but two, immediately ſubordinate ones ; begin- 
ning with the logical whole, dividing that into two parts, then each of thoſe parts into two 


* See ch. xiii, [Caſes unmeet] $ 2. i. 


3 | D d . others; 
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INTRO D. 
CAT. XVI. 
Diſtinction 
between 
what are of- 
fences and 


what ought 
to be. 


No act ought 
to be an of. 
fence but 
what is detri- 
mental to the 
community. 


Method pur- 
ſued in the fol- 
lowing divifiong* 
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[PIVISE 0 NJ of offences. 


INTROD. 3 
Cray. XVI. But if the whole aſſemblage of any number of individuals be 


To be ſo, it conſidered as conſtituting an imaginary compound body, a community 


maſt be de- 
trimental to or political ſtate; any act that is detrimental to any one or more of 


_ _—_ thoſe members is, as to ſo much of its effects, W to the 


members. ſtate. 


Theſe m An act cannot be detrimental to a fate, but by being detrimental 
aan to ſome one or more of the individuals that compoſe it. But theſe 
individuals may either be a ignable or unaſiignable. 


others; and fo on. Theſe firſt-diſtinguiſhed parts agree in reſpect of thoſe properties 
which belong to the whole: they differ in reſpe& of thoſe properties which 
are peculiar to each. To divide the whole into more than two parcels at once, for- 
example into three, would not anſwer the purpoſe; for, in fact, it is but two ob- 
jects that the mind can compare together exactly at the ſame time. Thus then, let 
us endeavour to deal with offences ;. or rather, ſtrictly ſpeaking, with acts which poſſeſs. 
ſuch properties as ſeem to indicate them fit to be conſtituted offenees. The taſk is 
arduous ; and, as yet at leaſt, perhaps for ever, above our force. There is no ſpeak- 
ing of objects but by their names: but the buſineſs of giving them names has always. 
been prior to the true and perfect knowledge of their natures. Objects the moſt dif. 
ſimilar have been ſpoken of and treated as if their properties were the fame. Objects 
the moſt ſimilar have been ſpoken of and treated as if they had ſcarce any thing in 
common. Whatever diſcoveries may be made concerning them, how different. ſoever- 
their congruencies and diſagreements may be found to be from thoſe which are indicated 
by their names, it is not without the utmoſt difficulty that any means. can be found out 
of expreſſing thoſe diſcoveries by a conformable ſet of names. Change the import of 
the old names, and you are in perpetual danger of being miſunderſtood : introduce an 
intire new ſet of names, and you are ſure not to be underſtood at all. Compleat ſuc- 
ceſs, then, is, as yet at leaſt, unattainable. But an attempt, though imperfect, may. 
have its uſe: and, at the worſt, it may accelerate- the arrival of that perfect ſyſtem, 
che poſſeſſion of which will be the happineſs of ſome maturer age. Groſs ignorance 
deſcries no difficulties: imperfect knowledge finds them out, and ſtruggles with them: 
it muſt be perfect knowledge that overcomes them. 


d [ Aſſignable.] That is, either by name, or at leaſt by deſcription, | in 1 manner 


Perions aſſigna - 


dle, how. as to be ſufficiently diſtinguiſhed from all others; for inſtance, by the circumſtance of 
being the owner or occupier of ſuch and ſuch goods, See B. I. tit. I Perſonation.] 


Supra, ch. xii. [Conſequences] xv. 


V. When: 


"= PIVISION] erer. 


V. 

When there is any aſſignable individual to whom an offence is de- 
trimental, that perſon may either be a perſon other than the offender, 
or the offender himſelf. 

„ 

Offences that are detrimental, in the firſt inſtance, to aſſignable 
perſons other than the offender, may be termed by one common name, 
offences againſt individuals. And of theſe may be compoſed the 1ſt claſs 
of offences. To contraſt them with offences of the 2d and 4th claſſes, 
it may alſo ſometimes be convenient to ſtile them private offences. To 
contraſt them at the ſame time with offences of the 3d claſs, they may 
be ſtiled private extra-regarding offences. 

x VII. | 

When it appears, in general, that there are perſons to whom the 
act in queſtion may be detrimental, but ſuch perſons cannot be indi- 
vidually aſſigned, the circle within which it appears that they may be 
found, 1s either of leſs extent than that which comprizes the whole 
community, or not. If of leſs, the perſons comprized within this leſſer 
circle may be conſidered for this purpoſe as compoſing a body of them- 
ſelves; comprized within, but diſtinguiſhable from, the greater body 
of the whole community. The circumſtance that conſtitutes the union 
between the members of this leſſer body, may be either their reſidence 
within a particular place, or, in ſhort, any other leſs explicit principle 
of union, which may ſerve to diſtinguiſh them from the remaining 
members of the community. In the firſt caſe, the a& may be ſtiled an 
offence againſt a neighbourhood : in the ſecond, an offence againſt a par- 
_ ticular c/aſs of perſons in the community. Offences, then, againſt a 


Too 
CCl 


INTROD, 
Crap. xvi. 


If aſſi . 
the offender 
himſelf, or 
others. 


Claſs 1. 


Private of- 


fences, 


Claſs 2. 
Semi-public 
offences, 


claſs or neighbourhood, may, together, conſtitute the 2d claſs of 


offences . To contraſt them with private offences on the one hand, 
and 


© With regard to offences againſt a claſs or neighbourhood, it is evident, that the 
fewer the individuals are, of which ſuch claſs is compoſed, and the narrower that neigh- 
bourhood is, the more likely are the perſons, to whom the offence is detrimental, to 
become aſſignable; inſomuch that, in ſome caſes, it may be difficult to determine con- 
cerning a given offence, whether it be an offence againſt individuals, or againſt : a Claſs 


D d 2 


or 


Limits between 
private, ſemi- 

public, and pub- 
lic offences, are, 


ſtrictly ſpeaking, 


vndiſtinguiſh» 


able, 


— 
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Claſs 3. 
Self- regard- 
in 8 offences. 


DIVISION] 2 of: offences. 


and public on the other, they may alſo be ſtiled e of. 


fences, 
VIII. 


Offences, which i in the firſt inſtance are detrimental to the offender. 


himſelf, and to no one elſe, unleſs it be by their being detrimental to 


himſelf, may ſerve to, compoſe a third claſs. To contraſt them the 


better with offences of the firſt, ſecond, and fourth claſſes, all which are 


Claſs 4. 
Public of- 
fences. 


Claſs 5. 
Multi form 
offences, viz. 
1. Offences 
dy fal ſhood. 
4. Offences 
againſt truſt, 


The imperfec- 
tions of lan- 
guage an obſta- 
cle to arrange» 
ment, 


of a tranſitive nature, they might be ſtiled intranſitive offences; but 
ſtill better, /e/f-regarding. * 

The fourth claſs may be compoſed of ſuch acts as ought to be made 
offences, on account of the diſtant miſchief which they threaten to 
bring upon an unaſſignable indefinite multitude of the whole: number 
of individuals, of which the community is compoſed: although no par- 
ticular individual ſhould appear more likely to be a ſufferer by them 
than another. Theſe may be called public offences, or offences againſt. 


the fate. 
X, 


A fifth claſs, or appendix, may be compoſed of ſuch acts as, ac- 
cording to the circumſtances in which they are committed, and more 
particularly according to the purpoſes to which they are applied, may 
be detrimental in any one of the ways in which the act of one man can 
be detrimental to another. Theſe may be termed-multiform, or hetero- 
geneous offences *%, Offences that are in this caſe may be reduced to two 
great heads: 1. Offences by falſbood: and, 2. Offences againſt truſt. | 

S 2. 


* See ch. vii. I Actions] xi. 


or neighbourhood, It is evident alſo, that the larger the claſs or neighbourhood is, the 


more it approaches to a coincidence with the great body of the ſtate, The three claſſes, 
therefore, are liable, to a certain degree, to run into one another, and be confounded. 

But this is no more than what is the caſe, more or leſs, with all thoſe ideal compartments 
under which men are wont to diſtribute objects for the convenience of diſcourſe. 


d This claſs will appear, but too plainly, as.a kind . of botch in compariſon. of the 
reſt. But ſuch is the fate of ſcience, and more particularly of the moral branch; the 
diſtribution of things muſt in a great meaſure be dependent on their names: arrange- 
ment, the work of mature reflection, muſt be ruled by nomenclature, the work of po- 


ular Caprice. 
P P In ! 


| DIVISION go ofences. * 
1 \ 2. Diviſions and ſub-diviſions. * +132 1, INTROD. 

a ; £ XI. e Cnar. XVL 1 
b Let us ſee by what method theſe. claſſes may be farther ae. Y 9 | | 1 / 
Firſt, then, with regard to offences againſt individuals. 1 1. Offences [i 
In the preſent period: of exiſtence, a man's being and well-being, his Ee. Wn 
happineſs and his ſecurity ; in a word, his pleaſures, and his immunity . „ T4 

| 3—Reputa-; 


from pains, are all dependent, more or leſs, in. the firſt place, upon his tion. 4— 


own perſon ; in the next place, upon. the exterior objefs. that ſur- — 
n n 


round. him. Theſe objects are either things, or other perſons. Un- and property. 


der one or other of theſe claſſes muſt evidently be compriſed every mo — 
ſort of exterior object, by means. of which his intereſt can be affected. tion. 

In the book of the laws, offences muſt therefore be treated of as much as polble 4 # 
under their accuſtomed' names. Generieal terms, which are in continual uſe, and 1 
which expreſs. ideas for which there are no other terms in uſe, cannot ſafely. be diſ- 1 


carded: When any ſuch occur, which cannot be brought to quadrate with ſuch a plan 
of claſſification as appears to be moſt convenient upon the whole, what then is to be 

; done? There ſeems to be but one thing; which is, to retain them, and annex them to 9 
1 the regular part of the ſyſtem in the form of an appendix. Though they cannot, when 1 
entire, be made to rank under any of the claſſes eſtabliſned in the reſt of the ſyſtem, 
the diviſions to which they give title may be broken down into leſſer diviſions, which may 
not be alike intractable. By this means, how diſcordant ſoever with the reſt of the 
ſyſtem they may appear to be at firſt. ſight, on. a cloſer inſpection they may be found 
conformable, | 

This muſt inevitably be. the caſe with the names of offences, which are ſo various and Irregularity of 
univerſal in their nature, as to be capable, each of them, of doing whatever miſchief can N 
be done by any other kind or kinds af offences whatſoever. Offences of this deſcription. 
may well be called anomalous, _ = 
. Such offences, it is plain, cannot but ſhew themſelves 8 intractable under every -hich could = 
4 | kind of ſyſtem, Upon whatever principle the ſyſtem be conſtructed, they cannot, any of 1 | oh 
| them, with any degree of propriety, be confined to any one diviſion. If, therefore, they Plan. | 
conſtitute a blemiſh.in the preſent ſyſtem, it is ſuch a blemiſh as could not be avoided 
but at the expence of a greater, The claſs they are here thrown into will traverſe, in its 
ſubordinate ramifications, the other claſſes and diviſions of the. preſent ſyſtem.: true, but 5 
ſo would they of any other. An irregularity, and that but a ſuperficial one, is a leſs 38 
evil than. continual error and contradiction. But even this ſlight deviation, which the | 9 
faſhion of language ſeemed to render unavoidable at the outſet, we ſhall ſoon find oc- 
caſion to correct as we advance. For though the firſt great parcels into which the of- þ 
fences of this claſs- are divided are not referable, any of them, to any of the former | 4 
claſſes, yet the ſubſequent leſſer ſubdiviſions are, | 1 
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[ÞPEVISTIONPT of ofinces._ 


If then, by means of any offence, a man ſhould: on any occaſion be- 
come a ſufferer, it muſt be in one or other of two ways: 1. abſolutely, 
to wit, immediately in his own perſon ; in which caſe the offence may 
be ſaid to be an offence againſt his perſon : or, 2. relatively, by reaſon 


of ſome material“ relation he bears to the before- mentioned ex- 


terior objects. Now in as far as a man is in a way to derive either 


happineſs or ſecurity from any object which belongs to the claſs of 


things, ſuch thing is ſaid to be his property, or at leaſt he is ſaid to have 


a property or an intereſt therein: an offence, therefore, which tends to 


leſſen the facility he might otherwiſe have of deriving happineſs or 


In what manner 
pleaſare and | 
pain depend 
upon the rela- 
tion a man bears 
to exterior ob- 
jects. 


ſecurity from an object which belongs to the claſs of things, may be 


ſtiled an offence againſt his property. With regard to perſons, in as 
far as, from objects of this claſs, a man is in a way to derive happineſs 


See ch. vii. [Actions] iii. and xxiv. 


© If, by reaſon of the word relation, this part of the diviſion ſhould appear obſcure, | 


che unknown term may be got rid of in the following manner. Our ideas are derived, 


all of them, from the ſenſes ; pleaſurable and painful ones, therefore, among the reſt : 
conſequently, from the operation of ſenſible objects upon our ſenſes. A man's happi- 
neſs, then, may be ſaid to depend more or leſs upon the relation he bears to any ſenſible 
object, when ſuch object is in a way that ſtands a chance, greater or leſs, of producing 
to him, or averting from him, pain or pleaſure, Now this, if at all, it muſt do in 
one or other of two ways: 1. In an actiue way, properly ſo called; viz. by motion: 
or, 2. In a paſſive or quieſcent way, by being moved to, or afted upon: and in either 
caſe, either, 1. in an immediate way, by acting upon, or being acted on by, the organs of 
ſenſe, without the intervention of any other external object: or, 2. in a more or leſs remote 
way, by acting upon, or being afted on by, ſome other external object, which (with 
the intervention of a greater or leſs number of ſuch objects, and at the end of more or 
leſs conſiderable intervals of time) will come at length do act upon, or be ated upon by, 
thoſe organs. And this is equally true, whether the external objects in queſtion be 
things or perſons. It is alſo equally true of pains and pleaſures of the mind, as of 
thoſe of the body: all the difference is, that in the production of theſe, the pleaſure or 
pain may reſult immediately from the perception which it accompanies : in the pro- 
duCtion of thoſe of the mind, it cannot reſult from the action of an object of ſenſe, 
any otherwiſe than by -a/feciation 3 to wit, by means of ſome connection which the per- 


ception has contracted with certain prior ones, lodged already in the memory f. 


+ See ch. v. [Pleaſures and Pains] xv. xxxi. Ch. x. [Motives] xxxix. note. 
Or 


D 1 V.I $'f O N} of offences. 


or ſecurity; it; is in virtue of their ſervices: in virtue of ſome ſervices, 
which, by one ſort of inducement} or another, they may be diſpoſed to 
render him. Now, then, take any man, by way of example, and the 
difpoſition, whatever it may be, which he may be in to render you ſervice, 
either has no other connection to give birth or ſupport 


connection more particular. In the latter caſe, ſuch. a connection may 
be ſpoken of as conſtituting, in your favour, a kind of fictitious: or in- 


corporeal object of property, which is ſtiled your condition. An offence, 
therefore, the tendency of which is to leſſen the facility you might 
otherwiſe have of deriving happineſs from the ſervices of a perſon thus 


ſpecially connected with you, may be ſtiled an offence againſt your 


condition in life, or ſimply againſt your condition. Conditions in life 


_ mult evidently be as various as. the relations by which. they are con- 


ſtituted. This will be ſeen more particularly farther on. In the mean 
time, thoſe of huſband, wife, parent, child, maſter, ſervant, citizen of 
ſuch or ſuch a city, natural- born ſubject of fuch or ſuck: a country, may 


anſwer the purpoſe of examples. 


Where there is no ſuch particular connection, or (what comes to the 


ſame thing) where the diſpoſition,. whatever it may be, which a man is 
in to render you ſervice, is not confidered as depending upon. ſuch 


connection, but ſimply upon the good-will he bears to you; in ſuch. 
caſe, in order to expreſs what chance you have of deriving a benefit 
from his ſervices, a kind of fictitious object of property is ſpoken of, 


as being conſtituted. in your favour, and is called your reputation. An 
offence, therefore, the tendency of which is to leſſen the facility you 


might otherwiſe have had of deriving happineſs or ſecurity from the 


ſervices of perſons at large, whether connected with you or not by any 
ſpecial tie, may be ſtiled an offence againſt your reputation. It appears, 
therefore, that if by any offence an individual becomes a ſufferer, it 
muſt be in one or other of the four points above mentioned; viz. his. 
perſon, his property, his. condition in life, or his reputation. Theſe 
ſources of diſtinction, then, may ſerve to form ſo many ſubordinate 


* See ch. x. [Motives.] 
diviſions. 


3 


to it, than the 
general one which binds him to the whole ſpecies; or it has fofrie other 
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IN TROD. diviſions. If any offences ſhould be found to affect à perſon in more 
Onar. XVI. than one of theſe points at the ſame time, ſuch offences may re- 
ſpectively be put under ſo many ſeparate diviſions; and ſuch com- 
pound diviſions may be ſubjoined to the preceding ſimple ones. The 
ſeveral diviſions (ſimple and compound together) which are hereinafter 
eſtabliſhed, ſtand as follows: 1. Offences againſt perſon. 2. Offences 
againſt property. 3. Offences againſt reputation. 4. Offences againſt 
condition. 5. Offences againſt perſon- and property R 6. Of- 

fences e . and reputation 3 | 798 


— 


XII. 

. with regard to ſemi- public offences, Pain, conſidered" wich 
1. Offences reference to the time of the act from which it is liable to iſſue, 
——4 ca- muſt, it is evident, be either preſent, paſt, or future. In as far as it 
is either preſent or paſt, it cannot be the reſult of any act which 

comes under the deſcription of a ſemi - public offence : for if it be pre- 

dent or paſt, the individuals who experience, or who have experienced, 

it are aſſignable . There remains that ſort of miſchief, which, if it 

ever come to exiſt at all, is as yet but future: miſchief, thus circum- 

ſtanced, takes the name of danger f. Now, then, when by means of 

the act of any perſon a whole neighbourhood, or other claſs of per- 

ſons, are expoſed to danger, this danger muſt either be intentional on 

his part, or «xintentional F. If unintentional, ſuch danger, when it is 
converted into actual miſchief, takes the name of a calamity : offences, 
productive of ſuch danger, may be tiled ſemi- public offences operating 

through calamity; or, more briefly, offences through calamity. If the 

danger be intentional, inſomuch that it might be produced, and might 

convert itſelf into actual miſchief, without the 'concurrence of any 

.calamity, it may be ſaid to originate in mere delinquency : offences, then, 

which, without the concurrence of any calamity, tend to produce ſuch 

danger as diſturbs the ſecurity of a local, or other ſubordinate claſs of 

perſons, may be ſtiled ſemi-public offences operating merely by eee, 


or more briefly, * of more delinquency. 


* Supra, iv, note, + See ch. xii, [Conſequences.] See ch. viii, \Intentionalicy.] 


XIII. With 


Iv ISN of offincer. 


XIII. 
With regard to any farther ſub-diviſions, offences ajjaintt calamity . 
will depend upon the nature of the ſeveral calamities to which man, 
and the ſeveral things that are of uſe to _ ſtand expoſed. Theſe 
will be conſidered in another place“. 
XIV. 

Semi- public offences of mere delinquency, will follow the method 
of diviſion applied to offences againſt individuals. It will eaſily be 
conceived, that whatever pain or inconvenience any given individual 
may be made to ſuffer, to rhe danger of that pain or inconvenience 
may any number of individuals, aſſignable or not aſſignable, be expo- 
ſed. Now there are four points or articles, as we have ſeen, in re- 
ſpe& to which an individual may be made to ſuffer pain or incon- 
venience. If then, with reſpect to any one of them, the connection of 
cauſes and effects is ſuch, that to the danger of ſuffering in that ar- 
ticle a number of perſons, who individually are not aſſignable, may, 
by the delinquency of one perſon, be expoſed, ſuch article will form a 
ground of diſtinction on which a particular ſub-diviſion of ſemi- public 


offences may be eſtabliſhed : if, with reſpect to any ſuch article, no 


ſuch effect can take place, that ground of diſtinction will lie for the 
preſent unoccupied: ready, however, upon any change of circumſtances, 
or in the manner of viewing the ſubject, to receive a correſpondent 
ſub- diviſion ef offences, if ever it ſhould ſeem neceſſary that any ſuch 
offences ſhould be created. 

| EF. - 

We come next to ſelf-regarding offences; or, more properly, to acts 
productive in the firſt inſtance of no other than a ſelf- regarding miſ- 
chief: acts which, if in any inſtance it be thought fit to conſtitute them 
offences, will come under the denomination of offences againſt one's 


© See B. I. tit. [Semi-public offences.] In the mean time that of peſfilence may ſerve 
as an example. A man, without any intention of giving birth to ſuch a calamity, may 
expoſe a neighbourhood to the danger of it, by breaking guarentine, or violating any of 
thoſe other preventive regulations which governments, at certain conjunctures, may 
iind it expedient to have recourſe to, for the purpoſe of guarding againſt ſuch danger. 
See infra, xxxiii. note. 
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 INTROD. ſelf. This claſs will not for the preſent give us much trouble. For 
En a?» XVI. it is evident, that in whatever points a man is vulnerable by the hand 
of another, in the ſame points may he be conceived to be vulnerable 
by his own. Whatever diviſions therefore will ſerve for the firſt claſs, 
the ſame will ſerve for this. As to the queſtions, What acts are pro- 
ductive of a miſchief of this ſtamp ? and, among ſuch as are, which 
it may, and which it may not, be worth while * to treat upon the footing 
of offences ? theſe are points, the latter of which at leaſt is, too unſettled; 
and too open to controverſy, to be decided with that degree of con- 
fidence which is implied in the exhibition of properties that are made 
to ſerve as the groundwork of an arrangement. Properties for this pur- 
poſe ought to be ſuch as ſhew themſelves at firſt glance, and appear to 
belong to the ſubject beyond diſpute.. 
XVI. 
Diviſions of Public offences may be diſtributed under eleven diviſions f. 1. Of- 
Se ha againſt external ſecurity, 2. Offences againſt juſtice. 3. Offences. 


® See ch. xiii. [Caſes unmeet] 5 4. | 
Exhauſti ve me- f In this part of the analyſis, I have found it neceſſary to deviate in ſome: 
= oy degree from the rigid rules of the exhauſtive method I ſet out with, By me, or 
by ſome one elſe, this method may, perhaps, be more ſtrictly purſued at ſome 
maturer period of the ſcience, At preſent, the benefit that might reſult. from the un- 
relaxed obſervance of it,. ſeemed ſo precarious, that I could not help doubting whether 
it would pay for the delay and trouble. Doubtleſs ſuch a method is eminently in- 
ſtructive: but the fatigue of following it out is ſo great, not only to the author, but 
probably alſo to the reader, that if carried to its utmoſt length at the firſt attempt, it 
might perhaps do more diſſervice in the way of diſguſt, than ſervice in the-way of in- 
formation. For knowledge, like phyſic, how ſalutary ſoever in itſelf, becomes no 
longer of any uſe, when made too unpalatable to be ſwallowed, Mean time, it can- 
not but be a mortifying circumſtance to a writer, who is ſenſible of the importance 
of his ſubje&, and anxious to do it juſtice, to find himſelf obliged to exhibit what he 
perceives to be faulty, with any view, how indiſtinct ſoever, of ſomething more perfect 
before his eyes, If there be any thing new and. original in this work, it is to the ex- 
hauſtive method ſo often aimed at that I am indebted for it. It will, therefore, be no 
great wonder if I ſhould not be able to quit it without reluctance. On the other hand, 
the marks of ſtiffneſs which will doubtleſs be perceived in a multitude. of places, are 
chiefly owing to a ſolicitous, and not perfectly ſucceſsful, purſuit of this ſame method.. 
New inſtruments are ſeldom handled at firſt with perfect eaſe, 


againſt 


[DIVISION] ff ofencer. 


againſt the preventive branch of the police. 4. Offences againſt the public 
force. 5. Offences againſt the poſitive encreaſe of the national Felicity. 
6. Offences againſt tne public wealth. 7. Offences againſt population. 
8. Offences againſt the national wealth. 9. Offences againſt the ſove- 
reignty. 10. Offences againſt religion. 11. Offences againſt the national 
intereſt in general, The way in which theſe ſeveral ſorts of offences 
connect with one another, and with the intereſt of the public, that is, 
of an unaſſignable multitude of the individuals of which that body is 
compoſed, may be thus conceived. | 
XVII. | 

- Miſchief, by which the intereſt of the public as above defined may 
be affected, muſt, if produced at all, be produced either by means of 
an influence exerted on the operations of government, or by other 
means, without the exertion of ſuch influence s. To begin with the 
latter cafe: miſchief, be it what it will, and let it happen to whom it 
will, muſt be produced either by the unaſſiſted powers of the agent in 
queſtion, or by the inſtrumentality of ſome other agents. In the latter 
caſe, theſe agents will be either perſons or things. Perſons again muſt 
be either not members of the community in queſtion, or members. 
Miſchief produced by the inſtrumentality of perſons, may accordingly 
be produced by the inſtrumentality either of external or of internal adver- 
faries. Now when it is produced by the agent's own unaſſiſted powers, 
or by the inſtrumentality of internal adverſaries, or only by the inſtru- 
mentality of things, it is ſeldom that it can ſhew itſelf in any other 
ſhape (ſetting aſide any influence it may exert on the operations of 
government) than either that of an offence againſt aſſignable indi- 
viduals, or that of an offence againſt a local or other ſubordinate claſs 
of perſons. If there ſhould be a way in which miſchief can be pro- 
duced, by any of theſe means, to individuals altogether unaſſignable, it 


5 The idea of government, it may be obſerved, is introduced here without any 
preparation. The fact of its being eſtabliſhed, I aſſume as notorious, and the ne- 
ceſſity of it as alike obvious and inconteſtible. Obſervations indicating that neceſſity, 
if any ſuch ſhould be thought worth looking at in this view, may be found by turning 
te a paſſage in a former chapter, where they were incidentally adduced for the purpoſe 
of illuſtration. See ch. xii. [Conſequences] F xvii, 
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INTROD; vill ſcarcely be found conſpicuous or important enough to occupy. 2 

Car. XVI. title by itſelf: it may accordingly be referred to the miſcellaneous 
head of offences againſt the national intereſt in general. The only miſ- 
chief, of any conſiderable account, which.can be. made to impend in- 
diſcriminately over the whole number of members in the community, 
is that complex kind of miſchief which reſults from a ſtate of war, 
and is produced by the inſtrumentality of external adverſaries; by their 
being provoked, for inſtance, or invited, or encouraged to invaſion. 
In this way may a man very well bring down a miſchief, and that a 
very heavy one, upon the whole community in general, and that with- 
out taking a part in any of the injuries which came in eee, to 
be offered to particular individuals. 

Next with regard to the miſchief which an, offence may bring upon 
the public hy its influence on the operations of the government. This 
it may occaſion either, 1. In a more immediate way, by its influence on 
thoſe operations themſelves: 2. In a more remote way, by its influence 
on the inſtruments by or by the help of which thoſe operations ſhould 
be performed: or 3. In a more remote way. ſtill, by its influence on 
the ſources from whence ſuch inſtruments are to be derived. Firſt then, 
As to the operations of government, the tendency of theſe, in as far as 
it is conformable to what on the principle of utility it ought to be, is in 
every caſe either to avert miſchief from the community, or to make an 
addition. to the ſum of poſitive good . Now miſchief, we have ſeen, 

muſt 


CCX11 


> See infra, liv, note. Even this head, ample as it is, and vague as it may ſeem to 
be, will not, when examined by the principle of utility, ſerve, any more than another, 
to ſecrete any offence which has no title to be placed there. To ſhew the pain or loſs of 
pleaſure which is likely. to enſue, is a problem, which before a legiſlator can juſtify, 
himſelf in adding the act to the catalogue of offences, he may in this caſe, as in ever), 
other, be called upon to ſolve. 


i For examples, ſee infra liv, note. This branch of the buſineſs of government, a 
ſort of work of ſupererogation, as it may be called, in the calendar of political duty, 
is comparatively but of recent date, It is not for this that the untutored many could. 
have originally ſubmitted themſelves to the dominion of the few, It was the dread of 
evil, not the hope of good, that firſt cemented ſocieties together. Neceſſaries come. 


always before luxuries, The ſtate of language marks the progreſs of ideaw, Time out 
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muſt come either from external adverſaries, from internal adverſaries, INTROD-. 
or from calamities. With regard to miſchief from external adver- Sr. — 
ſaries, there requires no further diviſion. As to miſchief from internal 
adverſaries, the expedients employed for averting it may be diſtin- 

ouiſhed- into ſuch, as may be applied before the diſcovery of any miſ- 

chievous deſign in particular, and ſuch as. cannot be employed but in 
conſequence of the diſcovery of ſome ſuch deſign: the former of theſe 

are commonly referred to a branch which may be ſtiled the preven- 

tive branch of the police: the latter, to that of juſtice x. Secondly, 

As to the iuſtruments which government, whether in the averting of 

evil or in the producing of poſitive good, can have to work with, 

theſe muſt be either per/ons or things. Thoſe which are deſtined to the 


particular function of guarding. againſt miſchief from adverſaries in 


of mind the military department has had a name: ſo has that of Juſtice : the power 0 
which occupies itſelf in preventing miſchief, not till lately, and that but a looſe one, 1 
the police: for the power which takes for its object the introduction of poſitive good, 4 fl 
no peculiar name, however inadequate, ſeems yet to have been deviſed. 1 | 

* The functions of juſtice, and thoſe of the police, muſt be. apt in many points. to | | "i 
run one into another: eſpecially as the buſineſs would be very badly managed if. 9 
the ſame perſons, whoſe more particular duty it is to act as officers of the police, were | L 9 
not upon occaſion to act in the capacity of officers of juſtice. The ideas however. of RF | 


the two functions may ſtill be kept diſtin& : and I ſee not where the line of ſeparation 


can be drawn, unleſs it be as above. 

As to the word police, though of Greek extraction, it ſeems to hs of French growth : 
it is from France, at leaſt, that it has been imported into Great Britain, where it till, 
retains its foreign garb: in Germany, if it did not originate there, it has at leaſt been 


naturalized, Taken all together, the idea belonging to it ſeems to be too multifarious 2 
to be ſuſceptible of any ſingle definition. Want of words obliged. me to reduce the 5 "my 


two branches here ſpecified into one. Who would have endured in this place to have 
ſeen two ſuch words as the phrhano-paranomic or crime-preventing, and the pbibano- 
Hynphoric or calamity- preventing, branches of the police? The inconvenience of unĩting 
the two branches under the ſame denomination, are, however, the leſs, inaſmuch as 
the operations requiſite to be performed for the two purpoſes will in many caſes be the 1 
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ſame. Other functions, commonly referred to the head of police, may be referred v8 
either to the head of that power which occupies itſelf in promoting in a poſitive 5 1 
way the encreaſe of the national felicity, or of that which employs itſelf in the ma- 1 
nagement of the public wealth. See infra, liv.. note. | "If 
1 

general, "i 
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general, but more particularly from external adverſaries !, may be dif. 
tinguiſhed from the reſt under the collective appellation of the public 
military force, and, for conciſeneſs ſake, the military force. The reſt may 
be characteriſed by the collective appellation of the public wealth. 
Thirdly, With regard to the ſources or funds from whence theſe in- 
ſtruments, howſoever applied, muſt be derived, ſuch of them as 
come under the denomination of perſons muſt be taken out of the whole 
number of perſons that are in the community, that 1s, out of the total 
population of the ſtate: ſo that-the greater the population, the greater 
may cæteris paribus be this branch of the public wealth; and the leſs, 
the leſs. In like manner, ſuch as come under the denomination of 
things may be, and moſt of them commonly are, taken out of the 
ſum total of thoſe things which are the ſeparate properties of the ſeveral 
members of the community : the ſum of which properties may be 
termed the national wealth w: ſo that the greater the national wealth, the 
oreater ceteris paribus may be this remaining branch of the public 


wealth; and the leſs, the leſs. It is here to be obſerved, that if 


I Tt is from abroad that thoſe pernicious enterprizes are moſt apt to originate, which 
come backed with a greater quantity of phyſical force than the perſons who are in a 
more particular ſenſe the officers of juſtice are wont to have at their command, Mi. 
chief, the perpetration of which is enſured by a force of ſuch magnitude, may there. 
fore be looked upon in general as the work of. external adverſaries. Accordingly, when 
the perſons, by whom it is perpetrated, are in ſuch force as to bid defiance to the 
ordinary efforts of juſtice, they looſen themſelves from their original denomination in 
proportion as they increaſe in force, till at length they are looked upon as being no 
longer members of the ſtate, but as ſtanding altogether upon a footing with external 
adverſaries. Give force enough to robbery, and it ſwells into rebellion: give perma- 
nence enough to rebellion, and it ſettles into hoſtility, 


m It muſt be confeſſed, that in common ſpeech the diſtinction here eftabliſhed be- 
tween the public wealth and the national wealth is but indifferently ſettled : nor is 
this to be wondered at; the ideas themſelves, though here neceſſary to be diſtinguiſhed, 
being ſo frequently convertible. But I am miſtaken if the language will furniſh any 
other two words that would expreſs the diſtinction better. Thoſe in queſtion will, I 
imagine, be allowed to be thus far well-choſen, that if they were made to change their 
places, the import given to them would not appear to be quite ſo proper as that which 
is given to them as they Rand at preſent, 


3 | the 
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the influence exerted on any occaſion by an individual over the 


other of two ways: 1. By cauſing, or tending to cauſe, operations 
not to be performed which aught to be performed; in other words, 
by impeding the operations of government. Or, 2. By cauſing operations 
to be performed which ought not to be performed; in other words, by 
miſdirecting them. Laſtly, to the total aſſemblage of the perſons by whom 
the ſeveral political operations above-mentioned come to be performed, 
we ſet out with applying the collective appellation of the government. 
Among theſe perſons. there commonly ® is ſome one perſon, or body of 
perſons, whoſe office it is to aſſign and diſtribute to the reſt their 
ſeveral departments, to determine the conduct to be purſued by each 
in the performance of the particular ſet of operations that belongs to 
him, and even upon occaſion to exerciſe his function in his ſtead. 
Where there is any ſuch perſon, or body of perſons, he or it may, accord- 
ing as the turn of the phraſe requires, be termed the ſovereign, or the 
ſovereignty. Now it is evident, that to impede or miſdire& the opera- 
tions of the ſovereign, as here deſcribed, may be to impede or miſ- 


direct the operations of the ſeveral departments of government, as 


deſcribed above. 

From this analyſis, by which the connection between the ſeveral 
above-mentioned heads of offences is exhibited, we may now collect a 
definition for each article. By offences againſt external ſecurity, we may 
underſtand ſuch offences whereof the tendency is to bring upon the 
public a miſchief reſulting from the hoſtilities. of foreign adverſaries. 
By offences againſt juſtice, ſuch offences whereof the tendency is to im- 
pede or miſdirect the operations of that power which is employed in 
the buſineſs of guarding the public againſt the miſchiefs reſulting from 
the delinquency of internal adverſaries, as far as it is to be done by 
expedients, which do not come to be applied in any caſe till after the 


n J ſhould have been afraid to have ſaid ece/arily. In the United Provinces, in the 
Helvetic, or even in the Germanic body, where is that one aſſembly in which an abſo- 
lute power over the whole reſides ? Where was there in the Roman Commonwealth? I 
would not undertake for certain to find an anſwer to all theſe queſtions, 


diſcovery. 
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INTROD; 4iſcovery of ſome particular deſign of the ſort of thoſe which they are 
<a : XVI. calculated to prevent. By offences againſt the preventive branch of the 


police, ſuch offences whereof the tendency is to impede or miſdire& 
the operations of that power 'which 1s employed in guarding againſt 
miſchiefs reſulting from the delinquency of internal adverſaries, by ex- 
pedients that come to be applied before-hand; or of that which is em- 
ployed in guarding againſt the miſchiefs that might be occaſioned by phy- 
ſical calamities. By offences againſt the public force, ſuch offences whereof 
the tendency is to impede or miſdirect the operations of that power which 


is deſtined to guard the public from the miſchiefs which may reſult from 


the hoſtility of foreign adverſaries, and, in caſe of neceſſity, in the ca- 
pacity of miniſters of juſtice, from miſchiefs of the number of thoſe 
which reſult from the delinquency of internal adverſaries. By offences 
againſt the increaſe of the national felicity, ſuch offences whereof the 
tendency is to impede or miſapply the operations of thoſe powers that 


are employed in the conducting of various eſtabliſhments, which are 


calculated to make, in ſo many different ways, a poſitive addition to 
the ſtock of public happineſs. By offences againſt the public wealth, 
ſuch offences whereof the tendency is to diminiſh the amount or miſ- 
direct the application of the money, and other articles of wealth, 
which the government reſerves as a fund out of which the ſtock of 
inſtruments employed in the ſervice above-mentioned may be kept 


up. By offences againſt population, ſuch offences whereof the tendency , 


is to diminiſh the numbers or impair the political value of the ſum 
total of the members of the community. By offences againſt the na- 
tional wealth, ſuch offences whereof the tendency is to diminiſh the 
quantity, or impair the value, of the things which compoſe the ſepa- 
rate properties or eſtates of the ſeveral members of the com- 
munity. | 

XVIII. 

In this deduction, it may be aſked, What place 1 is left for religion? 
This we ſhall ſee preſently. For combating the various kinds of offences 
above enumerated, that is, for combating all the offences (thoſe not ex- 
cepted which we are now about conſidering) which it is in man's 

nature 
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nature to commit, the ſtate has two great engines, puniſhment and re- 
ward: puniſhment, to be applied to all, and upon all ordinary oc- 
caſions: reward, to be applied to a few, for particular purpoſes, and 
upon extraordinary occaſions. But whether or no a man has done the 
act which renders him an object meet for puniſhment or reward, the 
eyes of thoſe, whoſoever they be, to whom the management of theſe 
engines 1s entruſted cannot always ſee, nor, where it is puniſhment that 


is to be adminiſtered, can their hands be always ſure to reach him. 


To ſupply theſe deficiencies in point of power, it is thought neceſſary, 
or at leaſt / fu (without which the truth of the doctrine would be 
nothing to the purpoſe) to inculcate into the minds of the people the be- 
lief of the exiſtence of a power applicable to the ſame purpoſes, and not 
liable to the ſame deficiencies : the power of a ſupreme inviſible being, 
to whom a diſpoſition of contributing to the ſame ends to which the ſeve- 
ral inſtitutions already mentioned are calculated to contribute, muſt for 
this purpoſe be aſcribed. It is of courſe expected that this power will, at 
one time or other, be employed in the promoting of thoſe ends: and to 
keep up and ſtrenghen this expectation among men, is ſpoken of as being 
the employment of a kind of allegorical perſonage, feigned, as before *, 
for convenience of diſcourſe, and {tiled Religion. To diminiſh, then, or 
miſapply the influence of religion, is pro tanto to diminiſh or miſapply 
what power the ſtate has of combating with effect any of the before- 
enumerated kinds of offences ; that is, all kinds of offences whatſoever. 
Acts that appear to have this tendency may be ſtiled offences againſt re- 
ligion. Of theſe then may be compoſed the tenth diviſion of the claſs 


of offences againſt the ſtate . 
XIE It 


See par. xvii. with regard to 7u/tice. 


o It may be obſerved, that upon this occaſion I conſider religion in no other light, 
than in reſpect of the influence it may have on the happineſs of the preſent life. As to 
the eſſects it may have in aſſuring us of, and preparing us for, a better life to come, 
this is a matter which comes not within the cognizance of the legiſlator,—See tit. 
[ Offences againſt religion. | | 

I ſay, offences againſt religion, the fictitious entity: not offences againſt God, the 
real being. For, what ſort of pain ſhould the act of a feeble mortal occaſion to a 
being unſuſceptible of pain? How ſhould an offence affect him? Should it be an of- 
fence againſt his perſon, his property, his reputation, or his condition ? 
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Sub-diviſions 
of Claſs 5 
enumerated. 


1. Diviſions 
of offences by 
falſhood. 


theſe then may be compoſed the eleventh and laſt diviſion of the claſs 


be comprehended, 1. Simple falſhoods. 2. Forgery. 3. Perſonation. 
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XIX. 

If there be any acts which appear liable to affect the ſtate in any 
one or more of the above ways, by operating in prejudice of the ex- 
ternal ſecurity of the ſtate, or of its internal ſecurity ; of the public 
force ; of the encreaſe of the national felicity ; of the public wealth ; 
of the national population; of the national wealth; of the ſovereignty; 
or of religion; at the ſame time that it is not clear in which of all 
theſe ways they will affect it moſt, nor but that, according to contin- 
gencies, they may affect it in one of theſe ways only or in another; 
ſuch acts may be collected together under a miſcellaneous diviſion by 
themſelves, and ſtiled offences againſt the national intereſt in general. Of 


of offences againſt the ſtate. 
XX. 
We come now to claſs the fifth: conſiſting of multiform offences. 
Theſe, as has been already intimated, are either offences by fal/hood, or 
offences concerning truſt, Under the head of offences by falfhood, may 


4. Perjury . Let us obſerve in what particulars theſe four kinds of 
falſhood agree, and in what they differ. 
| XXI. Of 


Tt has commonly been the way to put offences againſt religion foremoſt, The idea of 
precedence is naturally enough connected with that of reverence. Ex Ag agxwioa.— 
But for expreſſing reverence, there are other methods enough that are leſs equivocal, 
And in point of method and perſpicuity, it is evident, that with regard to offences 
againſt religion, neither the nature of the miſchief which 1t 1s their tendency to pro- 
duce, nor the reaſon there may be for puniſhing them, can be underſtood, but from the 
conſideration of the ſeveral miſchiefs which reſult from the ſeveral other ſorts of of- 
fences. In a political view, it is only becauſe thoſe others are miſchievous, that of- 
fences againſt religion are ſo too. 


P This divifion of falſhoods, it is to be obſerved, is not regularly drawn out: that 
being what the nature of the caſe will not here admit of, Falſhood may be infinitely 
diverſified in other ways than theſe. In a particular caſe, for inſtance, ſimple falſhood 
when uttered by writing, is diſtinguiſhed from the ſame falſhood when uttered 
by word of mouth; and has had a particular name given to it accordingly, I 
mean, where it ſtrikes againſt reputation; in which caſe, the inſtrument it has been 


uttered by has been called a libel. Now it is obvious, that in the ſame manner it might 
| bave 
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XXI. 
Offences by falſhood, however diverſified in other particulars, have 
this in common, that they conſiſt in ſome abuſe of the faculty of diſ- 
courſe, or rather, as we ſhall ſee hereafter, of the faculty of influencing 
the ſentiment of belief in other men“, whether by diſcourſe or other- 
wiſe, The uſe of diſcourſe is to influence belief, and that in ſuch 
manner as to give other men to underſtand that things are as they are 
really. Falſhoods, of whatever kind they be, agree in this; that they 
give men to underſtand that things are otherwiſe than as in reality 


they are. 


XXII. 

Perſonation, forgery, and perjury, are each of them diſtinguiſhed 
from other modes of uttering falſhood by certain ſpecial circumſtances. 
When a falſhood 1s not accompanied by any of thoſe circumſtances, it 
may be ſtiled ſimple falſhood. Theſe circumſtances are, 1. The form 
in which the falſhood is uttered. 2. The circumſtance of its relating 
or not to the identity of the perſon of him who utters it. 3. The 
ſolemnity of the occaffon on which it is uttered . The particular ap- 
plication of theſe diſtinctive characters may more commodiouſly be re- 


ſerved for another place 5. 


have received a diſtin name in all other caſes where it is uttered by writing. But 
there has not happened to be any thing in particular that has diſpoſed mankind in thoſe 
caſes to give it ſuch a name. The caſe 1s, that among the infinity of circumſtances by 
which it might have been diverſified, thoſe which conſtitute it a libel, happen to have 
engaged a peculiar ſhare of attention on the part of the inſtitutors of language ; either 
in virtue of the influence which theſe circumſtances have on the tendency of the act, 

or in virtue of any particular degree of force with which on any other account they 


may have diſpoſed it to ſtrike upon the imagination. 
q There are two other circumſtances ſtill more material; viz. 1. The. parties whoſe 
intereſt is affected by the falſhood: 2. The point or article in which that intereſt is af- 


fected. Theſe circumſtances, however, enter not into the compoſition of the generical 
character. Their uſe is, as we ſhall fee, to charaQerize the ſexeral ſpecies of each 


genus, See B. I. tit. [ Falſhoods.] 
* See B. I. tit. [Falſhoods,] + Ib. 
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XXIII. 

We come now to the ſub-diviſions of offences by falſnood. Theſe 
will bring us back into the regular track of analyſis, purſued, without 
deviation, through the four preceding claſſes. 

By whatever means a miſchief is brought about, whether falſhood 
be or be not of the number, the individuals liable to be affected by it 
muſt either be aſſignable or unaſſignable. If aſſignable, there are but 
four material articles in reſpect to which they can be affected: to wit, 
their perſons, their properties, their reputations, and their conditions 
in life. The caſe is the ſame, if, though unaſſignable, they are com- 
priſable in any claſs ſubordinate to that which is compoſed of the 
whole number of members of the ſtate. Tf the falſhood tend to the 
detriment of the whole ſtate, it can only be by operating in one or 
other of the characters, which every act that is an offence againſt the 
ſtate muſt aſſume; viz. that of an offence againſt external ſecurity, 
againſt juſtice, againſt the preventive branch of the police, againſt the 
otablic force, againſt the encreaſe of the national felicity, againſt the 
public wealth, againſt the national population, againſt the national 
wealth, againſt the ſovereignty of the ſtate, or againſt its religion. 

XXIV. 

It is the common property, then, of the offences that belong to this 
diviſion, to run over the ſame ground that is occupied by thoſe of the 
preceding claſſes. But ſome of them, as we ſhall ſee, are apt, on va- 
rious occaſions, to drop or change the names which bring them under 


this diviſion : this is chiefly the caſe with regard to ſimple falſhoods. 


Others retain their names unchanged, and even thereby ſuperſede the 
names which would otherwiſe belong to the offences which they de- 
nominate : this is chiefly the caſe with regard to perſonation, forgery, 
and perjury. When this circumſtance then, the circumſtance of falſ- 
hood, intervenes, in ſome caſes the name which takes the lead, 1s that 
which indicates the offence by its effect: in other caſes, it is that 
which indicates the expedient or inſtrument as it were by the help 
of which the offence is committed. Falſhood, take it by itſelf, conſider 


it as not being accompanied by any other material circumſtances, nor 
therefore 
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therefore productive of any material effects, can never, upon the prin- 
ciple of utility, conſtitute any offence at all. Combined with other 
circumſtances, there is ſcarce any ſort of pernicious effect which it may 
not be inſtrumental in producing. It is therefore rather in compliance 
with the laws of language, than in conſideration of the nature of the 
things themſelves, that falſhoods are made ſeparate mention of, under 
the name and in the character of diſtinct offences. All this would ap- 
pear plain enough, if it were now a time for entering into particulars : 
but that is what cannot be done, conſiſtently with any principle of 
order or convenience, until the inferior diviſions of thoſe other claſſes 


ſhalt have been previouſly exhibited. 
XXV. | 
We come now to offences againſt truſt. A truſt is, where there is 
any particular act which one party, in the exerciſe of ſome power, or 


{ome right, which is conferred on him, is bound to perform for the 
benefit 


Powers, though not a ſpecies of rights (for the two ſorts of fictitious entities, termed 
a power and a right, are altogether diſparate) are yet ſo far included under rights, that 
wherever the word power may be employed, the word right may alſo be employed: 
The reaſon is, that wherever you may ſpeak of a perſon as having a power, you may 
alſo ſpeak of him as having a right to ſuch power: but the converſe of this propoſition 
does not hold good: there are caſes in which, though you may ſpeak of a man as hav- 
ing a right, you cannot ſpeak of him as having a power, or in any other way make any 
mention of that word. On various occaſions you have a right, for inſtance, to the 
ſervices of the magiſtrate : but if you are a private perſon, you have no power over 
him: all the power is on his fide, This being the caſe, as the word right was employed, 
the word power might, perhaps, without any deficiency in the ſenſe, have been 
omitted. On the preſent occaſion however, as in ſpeaking of truſts this word is com- 
monly made more uſe of than the word right, it ſeemed moſt eligible, for the ſake of 
perſpicuity, to inſert them. both. 

It may be expected that, ſince the word traſt has been here expounded, the words 
power and right, upon the meaning of which the expoſition of the word tra is made 
to depend, ſhould be expounded alſo : and certain it is, that no two words can ſtand 
more in need of it than theſe do. Such expoſition I accordingly ſet about to give, and 
indeed have actually drawn up: but the details into which I found it neceſſary to enter 
for this purpoſe, were of ſuch length as to take up more room than could conſiſtently 
be allotted to them in this place. With reſpect to theſe words, therefore, and a num- 


ber of others, ſuch as pe/z/Fon, title, and the like, which in point of import are in- 


10 ſeparably 
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cexxii [DIVISION] of ofence. 
INTROD; benefit of another. Or, more fully, thus: A party is ſaid to be in- 
GEN * veſted with a truſt, when, being inveſted with a power, or with a right, 
there is a certain behaviour which, in the exerciſe of that power, or 
of that right, he is bound to maintain for the benefit of ſome other 


ſeparably connected with them, inſtead of exhibiting the expoſition itſelf, I muſt 
content myſelf with giving a general idea of the plan which I have purſued in framing 
it: and as to every thing elſe, I muſt leave the import of them to reſt upon whatever 
' footing it may happen to ſtand upon in the apprehenſion of each reader. Power, and 
right, and the whole tribe of fictitious entities of this ſtamp, are all of them, in the 
ſenſe which belongs to them in a book of juriſprudence, the reſults of ſome mani. 
feſtation or other of the legiſlator's will with reſpe& to ſuch or ſuch an act. Now 
every ſuch manifeſtation is either a prohibition, a command, or their reſpective ne- 
gations; viz. a permiſſion, and the declaration which the legiſlator makes of his will = 
when on any occaſion he leaves an act uncommanded. Now, to render the expreſſion 
of the rule more conciſe, the commanding of a poſitive act may be repreſented by the 
4 is Prohibition of the negative act which is oppoſed to it. To know then how to expound 
1 | a a right, carry your eye to the act which in the circumſtances in queſtion would be a 
violation of that right: the law creates the right by prohibiting that act. Power, 
whether over a man's own perſon, or over other perſons, or over things, is conſtituted 
[ | in the firſt inſtance by permiſſion: but in as far as the law takes an active part in 
1 . | | corroborating it, it is created by prohibition, and by command : by prohibition of ſuch 
acts (on the part of other perſons) as are judged incompatible with the exerciſe of it; 
and, upon occaſion, by command of ſuch a&s as are judged to be neceſſary for the 
removal of ſuch or ſuch obſtacles of the number of thoſe which may occur to impede 
the exerciſe of it. For every right which the law confers on one party, whether that 
party be an individual, a ſubordinate claſs of individuals, or the public, it thereby 
impoſes on ſome other party a duty or obligation. But there may be laws which com- 
mand or prohibit acts, that is, impoſe duties, without any other view than the benefit 
of the agent: theſe generate no rights: duties, therefore, may be either extra- regard- 


ing or ſelf-regarding extra- regarding have rights to correſpond to them: ſelf- regarding, 
none. | | 
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That the expoſition of the words pozver and right muſt, in order to be correct, 
enter into a great variety of details, may be preſently made appear. One branch of 
the ſyſtem of rights and powers, and but one, are thoſe of which property is com- 
poſed : to be correct, then, it muſt, among other things, be applicable to the whole 
tribe of modifications of which property is ſuſceptible. But the commands and pro- 
hibitions, by which the powers and 7ights that compoſe thoſe ſeveral modifications are 
created, are of many different forms: to comprize the expoſition in queſtion within the 
compaſs of a fingle paragraph, would therefore be impoſſible: to take as many 


paragraphs 
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party. In ſuch caſe, the party firſt mentioned is ſtiled a truſtee : 
for the other party, no name has ever yet been found: for want of — 
a name, there ſeems to be no other reſource than to give a new and 
more extenſive ſenſe to the word beneficiary, or to ſay at length the party 


to be benefited *. 


—__ The 


paragraphs for it as would be neceſſary, in order to exhibit theſe different forms, would 
be to engage in a detail ſo ample, that the analyſis of the ſeveral poſſible ſpecies of 
property would compoſe only a part of it. This labour, uninviting as it was, I have 
accordingly undergone: but the reſult of it, as may well be imagined, ſeemed too 
voluminous and minute to be exhibited in an outline like the preſent, Happily it is 
not neceſſary, except only for the ſcientific purpoſe of arrangement, to the underſtand- 


cexxiii 
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Cn. XVI. 


ing of any thing that need be ſaid on the penal branch of the art of legiſlation. "oh 


a work which ſhould treat of the civil branch of that art, it would find its prope 
place : and in ſuch a work, if conducted upon the plan of the preſent one, it would 
be indiſpenſable. Of the limits which ſeem to ſeparate the one of theſe branches from 
the other, a pretty ample deſcription will be found in the next chapter : from which 
ſome farther lights reſpecting the courſe to be taken for developing the notions to be 
annexed to the words right and power, may incidentally be collected. See in particu- 
lar, ſections 3 and 4. See alſo par. LV of the preſent chapter. 

I might have cut this matter very ſhort, by proceeding in the uſual ftrain, and ſay- 
ing, that a power was a faculty, and that a right was a privilege, and fo on, following 
the beaten track of definition. But the inanity of ſuch a method, in caſ s like the 
preſent, has been already pointed out“: a power is not a—any thing: neither is a 
right a—any thing: the caſe is, they have neither of them any ſuperior genus: theſe, 
together with duty, obligation, and a multitude of others of the ſame ſtamp being 
of the number of thoſe fiftitious entities, of which the import can by no other means 
be illuſtrated than by ſhewing the relation which they bear to real ones. 3 


The firſt of theſe parties is ſtiled in the law language, as well as in common 
ſpeech, by the name here given to him. The other is ſtiled, in the technical language 
of the Engliſh law, a ceſtuy gue truſt: in common ſpeech, as we have obſerved, there 
is, unfortunately, no name for him. As to the law phraſe, it is antiquated French, 
and though complex, it is ſtill elliptical, and to the higheſt degree obſcure. The 
phraſe in full length would run in ſome ſuch manner as this: ce/fuy al uſe de qui le truſt 
eft cree : he to whoſe uſe the truſt or benefit is created, In a particular caſe, a ceſtuy 
que truſt is called by the Roman law, fdei-commiſarius. In imitation of this, I have 
ſeen him ſomewhere or other called in Engliſh a fide-committee. This term, however, 
| ſeems not very expreſſive. A fide-committee, or, as it ſhould have been, a fidei-com- 
mittee, ſeems, literally ſpeaking, to mean one who is committed to the good faith of 


another, 
dee Fragment. on Government, ch. v. & 6, note, 
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DIVISION] of offences. 


The truſtee is alſo ſaid to have a truſt conferred or impoſed upon 
him, to be inveſted with a truſt, to have had a truſt given him to exe- 
cute, to perform, to diſcharge, or to fulfil, The party to be benefited, 
is ſaid to have a truſt eſtabliſhed or created in his favour : and: ſo on 
through a variety of other phraſes. __ 

XXVI. 

Now it may occur, that a zruft is oftentimes ſpoken of as à ſpecies 
of condition: that a truſt is alſo ſpoken of as a ſpecies of property: 
and that a condition itſelf is alſo ſpoken of in the ſame light. It 
may be thought, therefore, that in the firſt claſs, the diviſion of of- 
fences againſt condition ſhould have been included under that of the 
offences againſt property: and that at any rate, ſo much of the fifth 
claſs now before us as contains offences againſt truſt, ſhould have 
been included under one or other of thoſe two diviſions of the firſt 


another. Good faith ſeems to conſiſt in the keeping of a promiſe. But a truſt may 
be created without any promiſe in the caſe, It is indeed common enough to exact a 
promiſe, in order the more effectually to oblige a man to do that which he is made to 
promiſe he will do, But this is merely an accidental circumſtance, . A truſt may 
be created without any ſuch thing. What is it that conſtitutes a legal obligation in 
any caſe? A command, expreſs or virtual, together with puniſhment appointed for 
the hreach of it. By the ſame means may an obligation be conſtituted in this caſe 
as well as any other. Inſtead of the word beneficiary, which I found it neceſſary to 
adopt, the ſenſe would be better expreſſed by ſome ſuch word as Sengficiendary (a word 
analogous in its formation to referendary) were it ſuch an one as the ear could bring it- 
ſelf to endure. This would put it more effectually out of doubt, that the party meant 
was the party who ozght to receive the benefit, whether he actually receives it or no: 
whereas the word beneficiary might be underſtood to intimate, that the benefit was 
actually received: while in offences againſt truſt the miſchief commonly is, that ſuch 


benefit is reaped not by the perſon it was deſigned for, but by ſome other; for inſtance, 


the truſtee. 


t It is for ſhortneſs ſake that the propoſition is ſtated as it ſtands in the text. If 
critically examined, it might be found, perhaps, to be ſcarcely juſtifiable by the laws 
of language. For the fictitious entities, characterized by the two abſtract terms, ruft 
and condition, are not ſubalternate but diſparate. To ſpeak with perfect preciſion, we 
ſhould ſay, that he who is inveſted with a truſt, is, on that account, ſpoken of as being 
inveſted with a condition: viz, the condition of a truſtee. We ſpeak of the condition 
of a truſtee as we ſpeak of the condition of a huſband or a father, 


claſs, 
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claſs, But upon examination it will appear, that no one of theſe 
diviſions could with convenience, nor even, perhaps, with propriety, 
have been included under either of the other two. It will appear at 
the ſame time, that there is an intimate connection ſubſiſting amongſt 
them all: inſomuch that of the liſts of the offences to which they are 
reſpectively expoſed, any one may ſerve in great meaſure as a model 
for any other. There are certain offences to which all truſts as ſuch 
are expoſed: to all theſe offences every ſort of condition will be found 
expoſed: at the ſame time that particular ſpecies of the offences 
againſt truſt will, upon their application to particular conditions, re- 
ceive different particular denominations. It will appear alſo, that of the 
two groupes of offences into which the liſt of thoſe againſt truſt will be 
found naturally to divide itſelf, there is one, and but one, to which 
property, taken in its proper and more confined ſenſe, ſtands ex- 
poſed : and that theſe, in their application to the ſubject of property, 
will be found ſuſceptible of diſtinct modifications, to which the uſage 
of language, and the occaſion there is for diſtinguiſhing them in point 
of treatment, make it neceſſary to find names, 

In the firſt place, as there are, or at leaſt may be (as we ſhall ſee) 
conditions which are not truſts *, ſo there are truſts of which the idea 
would not be readily and naturally underſtood to be included under 
the word condition: add to which, that of thoſe conditions which do 
include a truſt, the greater number include other ingredients along 
with it: ſo that the idea of a condition, if on the one hand it ſtretches 
beyond the idea of a truſt, does on the other hand fall ſhort of it. 
Of the ſeveral forts of truſts, by far the moſt important are thoſe in 
which it is the public that ſtands in the relation of beneficiary. Now 
theſe truſts, it ſhould ſeem, would hardly preſent themſelves at firſt 
view upon the mention of the word condition. At any rate, what is 
more material, the moſt important of the offences againſt theſe kinds 
of truſt would not ſeem to be included under the denomination of 
offences againſt condition. The offences which by this latter appel- 
lation would be brought to view, would be ſuch only as ſeemed to 


* Infra, Iv. 
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Gr FL conſidered as being inveſted with that condition. But in offences 
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affect the. intereſts of an individual: of him, for example, who is 


againſt public truſt, it is the influence they have on the intereſts of the 
public that conſtitutes by much the moſt material part of their per- 
nicious tendency: the influence they have on the intereſts of any in- 
dividual, the only part of their influence which would be readily 
brought to view by the appellation of offences againſt condition, is 
comparatively as nothing. The word truſt directs the attention at 
once to the intereſts of that party for whom the perſon in queſtion is- 
truſtee : which party, upon the addition of the epithet public, is im-- 
mediately underſtood to be the body compoſed of the whole aſ- 
ſemblage, or an indefinite portion of the whole aſſemblage, of the 
members of the ſtate. The idea preſented by the words public truſt 
is clear and unambiguous : it is but an obſcure and ambiguous garb: 
that that idea could be expreſſed in by the words public condition. It 
appears, therefore, that the principal part of the offences, included: 
under the denomination of offences againſt truſt, could not, commo- 
dioully at leaſt, have been included under the head of offences. _ 
condition. 

It is evident enough, that for the ſame reaſons ES a could they 
have been included under the head of offences againſt property. It 
would have appeared prepoſterous, and would have argued a total in- 
attention to the leading principle of the whole work, the principle 
of utility, to have taken the moſt miſchievous and alarming part of 
the offences to which the public ſtands expoſed, and forced them into 
the liſt of offences againſt the property of an individual : of that 
individual, to wit, who in that caſe would be conſidered as having in: 
him the property of that public truſt, which by the offences in queſtion: 
is affected. 

Nor would it have been leſs improper to have 1 conditions, 
all of them, under the head of property: and thereby the whole 
catalogue of offences againſt condition, under the catalogue of of- 
fences againſt property. True it is, that there are offences againſt 
condition, which perhaps with equal propriety, and without any 


change in their nature, might be conſidered in the light of offences 
againſt 
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againſt property: ſo extenſive and ſo vague are the ideas that are wont INTROD. 
to be annexed to both theſe objects. But there are other offences Cr. ien 
which, though with unqueſtionable propriety they might be referred 
to the head of offences againſt condition, could not, without the ut- 
moſt violence done to language, be forced under the appellation of 
offences againſt property. Property, conſidered with reſpe& to the 
proprietor, implies invariably a benefit, and nothing elſe: whatever 
obligations or burthens may, by accident, ſtand annexed to it, yet in 
itſelf it can never be otherwiſe than beneficial. On the part of the 
proprietor, it is created not by any commands that are laid on him, 
but by his being left free to do with ſuch or ſuch an article as he 
likes. The obligations it is created by, are in every inſtance laid 
upon other people. On the other hand, as to conditions, there are 
ſeveral which are of a mixt nature, importing as well a burthen to 
him who ſtands inveſted with them as a benefit: which indeed is the 
caſe with thoſe conditions which we hear moſt of under that name, 
and which make the greateſt figure. There are even conditions which 
import nothing but burthen, without any ſpark of benefit. Accord- 
ingly, when between two parties there is ſuch a relation, that one of 
them ſtands in the place of an object of property with reſpect to the 
other: the word property is applied only on one ſide; but the word 
condition is applied alike to both: it is but one of them that is ſaid on 
that account to be poſſeſſed of a property: but both of them are 
alike ſpoken of as being poſſeſſed of or being inveſted with a con- 
dition: it is the maſter alone that is conſidered as poſſeſſing a pro- 
perty, of which the ſervant, in virtue of the ſervices he is bound to 
render, is the object: but the ſervant, not leſs than the maſter, is 
ſpoken of as poſſeſſing or being inveſted with a condition. 

The cafe is, that if a man's condition is ever ſpoken of as con- 
ſtituting an article of his property, it is in the ſame looſe and indefinite 
ſenſe of the word in which almoſt every other offence that could be 
imagined might be reckoned into the liſt of offences againſt property. 
If the language indeed were in every inſtance, in which it made uſe 
of the phraſe, objef? of property, perſpicuous enough to point out 
under that appellation the material and really-exiſtent body, the 

EE perſon 
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INTROD. perſon or the thing in which thoſe acts terminate, by the performance 
3 Cuar XVI. of which the property is ſaid to be enjcyed; if, in ſhort, in the import 
5 given to the phraſe obje of property, it made no other uſe of it than 
the putting it to ſignify what is now called a corporeal oe, this dif- 
1 „ #611 6 41414 4%: ficulty and this confuſion would not have occurred. But the import 


* 
* 


aer rate of the phraſe object of property, and in conſequence the import of 
i» | the word property, has been made to take a much wider range. In 
=_ - almoſt every caſe in which the law does any thing for a man's benefit 
3 | or advantage, men are apt to ſpeak of it, on ſome occaſion or other, 
as conferring on him a fort of property. At the ſame time, for one 
reaſon or other, it has in ſeveral caſes been not practicable, or not 
\4 agreeable, to bring to view, under the appellation of the object of his 
property, the thing in which the acts, by the performance of which 
the property is ſaid to be enjoyed, have their termination, or the 

perſon in whom they have their commencement. Yet ſomething which 

could be ſpoken of under that appellation, was abſolutely requiſite *. 

The expedient then has been to create, as it were, on every occaſion, an 

ideal being, and to aſſign to a man this ideal being for the object of 

his property: and theſe are the ſort of objects to which men of ſcience, 

in 


o It is to be obſerved, that in common ſpeech, in the phraſe zhe object of @ man's 
property, the words the object of are commonly left out; and by an ellipſis, which, 
= violent as it is, is now become more familiar than the phraſe at length, they have 
= made that part of it which conſiſts of the words a man's property, perform the office of 


Hy In other caſes it was only certain particular ac, that might be exerciſed on the 
1 object: and to ſay of the obje that it was his property, was as much as to. intimate 
that any acts whatever might be exerciſed on it. Sometimes the acts in queſtion 
# were not to be exerciſed but at a future time, nor then, perhaps, but in the caſe of 
18 the happening of a particular event, of which the happening was wncertain : and to 
ſay of an object that it was his property, was as much as to intimate that the acts in 
queſtion might be exerciſed on it at any time. Sometimes the object on which the acts 
in queſtion were to have their termination, or their commencement, was a human 
creature: and to ſpeak of one human creature as being the property of another, is 


= the whole, In ſome caſes then it was only on a part of the object that the acts in 
W queſtion might be performed: and to ſay, on this account, that the object. was a 
#8 * 5 5 * 
vo man's property, was as much as to intimate that they might be performed on any part. 
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| = what would ſhock the ear every where but where ſlavery is eſtahliſhed, and even there, 
| N 1 ! 4 ” 69 0 ‚ ' 
1 when applied to perſons In any other condition than that of ſlaves. Among the firſt 
4 Romang 
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in taking a view of the operations of the law in this behalf, came, in INTROD. 
proceſs of time, to give the name of incorporeal. Now of theſe in- Ces * 
corporeal objects of property the variety is prodigious. Fictitious 
entities of this kind have been fabricated almoſt out of every 
thing; not conditions only (that of a truſtee included) but even repu- 
tation have been of the number. Even liberty has been conſidered in 
this ſame point of view: and though on ſo many occaſions it is con- 
traſted with property, yet on other occaſions, being reckoned into the 
catalogue of poſſeſſions, it ſeems to have been conſidered as a branch 
of property. Some of theſe applications of the words. property, object 
of property, (the laſt, for inſtance) are looked upon, indeed, as more 
figurative, and leſs proper than the reſt : but ſince the truth is, that 
where the immediate object is incorporeal, they are all of them im- 
proper, it is ſcarce practicable any where to draw the line. 
Notwithſtanding all this latitude, yet, among the relations in virtue of 
which you are ſaid to be poſſeſſed of a condition, there is one at leaſt 
which can ſcarcely, by the moſt forced conſtruction, be ſaid to render 
any other man, or any other thing, the object of your property. This 
is the right of perſevering in a certain courſe of action; for inſtance, 
in the exerciſing of a certain trade. Now to confer on you this right, 
in a certain degree at leaſt, the law has nothing more to do than 
barely to abſtain from forbidding you to exerciſe it. Were it to go- 
farther, and, for the ſake of enabling you to exerciſe your trade to 
the greater advantage, prohibit others. from exerciſing the like ; then, 
indeed, perſons might be found, who in a certain ſenſe, and by a 
conſtruction rather forced than. otherwiſe, might be ſpoken of as being 
the objects of your property: viz. by being made to render you that 
ſort of negative ſervice which. conſiſts. in the forbearing to do thoſe 


Romans, indeed, the wife herſelf was the property of her huſband ;. the child; of his- 
father; the ſervant, of his maſter. In the civilized. nations of modern times, the two | 
firſt kinds of property are altogether at an end: and the laſt, unhappily not yet at an 
end, but however verging, it is to be hoped, towards extinction. The huſband's pro- 
perty is now the company of his wife; the father's, the guardianſhip and ſervice of his 
child; the maſter's, the ſervice of his ſervant. | 
d The conſortium, ſays the Engliſh law. 


acts 


f 
js 

re 

* 
. 4 
gl ed 1 
a * 
1 * 
q . 

+ py 
4 . 

1 

1 
[== 

q 14 Va 
- I 
2 7 ” 1 
PII 44 
* P 
8 \F 1 , 
e 
9 
3 4 * 
wW iy 0 
6 1 
* . 
"Fhanih * * 
1 * 
A. 
ELIT 
{FC KY a 

FUSED 

13 

þ 12 

4 8 1 N 

aii 

. 7 
5 57 

Hy, 7 

4 N 

1 LR 

* 8 
—_— 7. 
1 RFA 

7 

7 [F) of 
."=Y 
n | 
if © is 
LUC 
. 
{if * 
4 k 4 
1 

2.48 7 
1 . 
e 

e 

4 1 * bk 
£ YER 

pf) 1 
e 
6 Rs 

+BY 1 

750 #4 

< 3 £ j 1 

2 4 - R 4 

nb 4 
#1. 

Her 
1 

7 1 ; 

in». { 

Ws, j 

l 

e ' 
; "4b 
34 : 6 v0 * 
's 7 
OY 9 
4 by s 3 . 
AY | 
4 
TW 
174 $ 
4 inn 
7 45 TS 
7 1 S | 
£10 WER 
* In+4 

a 

*3 4 

i: + 
t 1 

e 

1 

1 . 1 2 | 

2; i. N 

8. 7 

Py If _ 

: [7 bo, 

T3 

Uk 1 5 4 

Was 4 

4 * 
? 

4 1 1 1 

; \ 1 

— 1 
4 Co by 

2 & 

*-£ 1 

74 K 7 Pj 
73 N ny 
e, 
e 

1.488 7 * * 

ay. "a. 

mon 2 bj! 

+ SEES 

* 4 5 

0 £ 4 

ii 
1. 21. 
Da! 7 
a 
IF 40 

8 ny 
10 Bf 

7 FO 

\ 5 $4 
IF *'& 
bt \ " 

"I'S 

W3t 4c 

* af 

et © 4 

a 12 
EE! : 
171 1 

. 

5) 1 
„ j 
Fel 1 
Wo. by 
b. «ab 
42 if] 

n 4 
. 1 1 
Y . 7 + 

WIE: + 7. 

* 397 

#340 
e - 
'” = 

. £31 

i. 
F 25 o 
4 * +7 4 

FA, ES 

. 1 % % * 
IN 05 
{4 g 1 

„ A 1 

w . [4 

„ 8 
e 
A 3 
INS 1 
e 
£00 $158 
Ni ; * 
2 

i 

57 
FREIE? 

. 1 ' 

MF 2 : 4 

e 

321 62 1 

| +148 % 4 

241 
1 * 
11 9 
, S 
2.538 | 
p70 +, 

T5, ..T7 
1: FER 
. 2548 
. b * 

3 EE 
1 
[1 y WE 
2 6 2. 

Wy if 
$74 £7 
1 
. SW 
2 50 
; 2 * e 
: 03 

+, 499 'F 
©} 

2 52 2 
WF 

: \ 
"7 1 
CIS 8 

4 1 

Rt 
. oF 
Nr 

. LOTS 

1 | 
1 * 

= 
* n Ag 
$$$ BG 

1 3 

14:4 ih 

* 1 

. "i I'S 

Is Fo 

81 4 27 

* ' 

7 Fl 

1 
aN 
. 2 N 
} %. 0. 
F 
$54 4 
4 F 

16T3&#} 
3 4 
ine 
. | 5 f 8 N 
8 
B'S 
i 
5:30 4 
. 5 * 

2 © \ 
; #8 „ 7 
j £7. 1 

" KI 's 

1 A . 
1 224 59G L 
* 3 7 
> N | 
oh + 
BH © 
! * 4 4 
N I 
wire 7 
_— G b 
48 7 bl 

; 25 

©} 9 1 
1 „ 

1 Þ* 
A 

in 

1 ; 

: 2 - P 
en 
=! 

? 1 8 
„ 
en 
7 2 * 

1 v4 1 45 

. BEE 

1 

1 

: 51 17 

1 

OTH 

4 2 

1 

105 AN SL 
1 
1 
ii 8 
1 rg 
3% 
OS 1 * 

4 7755 *%; if 

+ x8 * 

: 73 +4 

1 22 

11 

I 
111 
1 

1 

1 » 
4 N 5 1 
1 

AY 4 
8 
14 
A 
LY 

F 1 

*; 1 

50 
i az is 
/ 1 
1 6 4 J 
. "I 
. 
3 
3 
N 
ALI 
n 
# 

1: bes 

7 F 

TIES 

15964 $5 
1 
pr: 

A* 7 
1 7 

3% 
1 Bas 
447 
Ly 
4 
. * bu 
5 


A 


CLAS 
—_— —— 
=. 


* * 4 ES "= 2 
r IS 
— EI 3 


WY * 
* 
a * — 1 
* * ES 
- 1 — — * 2 3 
a". * 
2 — Pay 


I — — 


r 
9 
— . — 


CES 


Ig 
by Ps — 

wh PP Ft, —_— 2 „ 

. — 9 * Y 


5 AS ap tre 


INTROD. 
Cray. XVI. right of exerciſing any ſuch trade or profeſſion, as is not the object of 


[DIVISIO NI of offences. 


acts which would leſſen the profits of your trade. But the ordinary 


a monopoly, imports no ſuch thing: and yet, by poſſeſſing this right, 
a man is ſaid to poſſeſs a condition: and by forfeiting it, to forfeit his 
condition. 

After all, it will be ſeen, that there muſt be caſes in which, accord- 
ing to the uſage of language, the ſame offence may, with more or leſs 
appearance of propriety, be referred to the head of offences againſt 
condition, or that of offences againſt property indifferently. In ſuch 
caſes the following rule may ſerve for drawing the line. Wherever, in 
virtue of your poſſeſſing a property, or being the object of a property 
poſſeſſed by another, you are characteriſed, according to the uſage of 
language, by a particular name, ſuch as maſter, ſervant, huſband, wife, 
ſteward, agent, attorney, or the like, there the word condition may be 
employed in excluſion of the word property: and an offence in which, 
in virtue of your bearing ſuch relation, you are concerned, either in 
the capacity of an offender, or in that of a party injured, may be re- 
ferred to the head of offences againſt condition, and not to that of of- 
fences againſt property. To give an example: Being bound, in the 
capacity of land- ſteward to a certain perſon, to overſee the repairing 
of a certain bridge, you forbear to do ſo: in this cafe, as the ſervices 
you are bound to render are of the number of thoſe which give occaſion 
ro the party, from whom they are due, to be ſpoken of under a certain 


generical name, -v1z. that of land- ſteward, the offence of with-holding 
them may be referred to the claſs of offences againſt condition. But ſup- 


poſe that, without being engaged in that general and miſcellaneous courſe 
of ſervice, which with reference to a particular perſon would denominate 
you his land-ſteward, you were bound, whether by uſage or by contract, 
to render him that ſingle ſort of ſervice which conſiſts in the providing, 
by yourſelf or by others, for the repairing of that bridge: in this caſe, as 
there is not any ſuch current denomination to which, in virtue of your 
being bound to render this ſervice, you ſtand aggregated (for that of 
architect, maſon, or the like, is not here in queſtion) the offence you 


commit by with-holding ſuch ſervice cannot with propriety be referred 


10 
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to the claſs of offences againſt condition: it can only therefore be re- 
ferred to the claſs of offences againſt property. 

By way of further diſtinction, it may be remarked, that where a man, 
in virtue of his being bound to render, or of others being bound to 
render him, certain ſervices, is ſpoken of as poſſeſſing a condition; 
the aſſemblage of ſervices is generally ſo conſiderable, in point of du- 
ration, as to conſtitute a courſe of conſiderable length, ſo as on a 
variety of occaſions to come to be varied. and repeated: and in moſt 
caſes, when the condition is not of a domeſtic nature, ſometimes for 
the benefit of one perſon, ſometimes for that of another.. Services 
which come to be rendered to a particular perſon on a particular oc- 
caſion, eſpecially if they be of ſhort duration, have ſeldom the effect 
of occaſioning either party to be ſpoken of as being inveſted with a 
condition. The particular occaſional ſervices which one man may 
come, by contract or otherwiſe, to be bound to render to another, 
are innumerably various: but the number of conditions which have 
names may be counted, and are, comparatively, but few. 

If after all, notwithſtanding the rule here given for ſeparating con- 
ditions from articles of property, any object ſhould preſent itſelf which 
ſhould appear to be referable, with equal propriety, to either head, 


the inconvenience would not be material; ſince in ſuch. caſes, as will 


be ſeen a little farther: on *, whichever appellation were adopted, 
the liſt of the offences, to which the object ſtands expoſed, would be 
ſubſtantially the ſame. 
Theſe difficulties being cleared up, we now proceed to exhibit an 
analytical view of the ſeveral poſſible offences againſt truſt. 
XXVII. 
Offences againſt truſt may be diſtinguiſhed, in the firſt place, into 
ſuch as concern the exiſtence of the truſt in the hands of ſuch or ſuch 
a perſon, and ſuch as concern the exerciſe of the functions that belong 
to it*, Firſt then, with regard to ſuch as relate to its exiſtence. An 


offence 
Infra, lv. 


* We ſhall have occaſion, a little farther on, to ſpeak of the perſon in whoſe hands 
the truſt exiſts, under the deſcription of the perſon who poſſeſſes, or is in poſſeſſion of 
it, and thence of the poſſeſſion of the truſt abſtracted from the conſideration of the 


poſſeſſor 
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Offences 
againſt truſt 
— their con- 
nection with 
each other, 
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INTROD. offence of this deſcription, like one of any other deſcription, if an 
Cray. XVI. offence it ought to be, muſt to ſome perſon or other import a pre- 
oF judice. This prejudice may be diſtinguiſhed into two branches: 
1. That which may fall on ſuch perſons as are or ſhould be inveſted 

with the truſt: 2. That which may fall on the perſons for whoſe ſake 

it is or ſhould be inſtituted, or on other perſons at large. To begin 

with the former of theſe branches. Let any truſt be conceived. The 
conſequences which it is in the nature of it to be productive of to the 

poſſeſſor, muſt, in as far as they are material“, be either of an advan- 

tageous or of a diſadvantageous nature: in as far as they are advanta- 

geous, the truſt may be conſidered as a benefit or privilege: in as far 


poſſeſſor. However different the expreſſion, the import is in both cafes the ſame. So 
irregular and imperfect is the ſtructure of language on this head, that no one phraſe 
3 can be made to ſuit the idea on all the occafions on which it is requiſite it ſhould be 
| brought to view: the phraſe muſt be continually ſhifted, or new modified: ſo likes 
. wiſe in regard to conditions, and in regard to property. The being inveſted with, 
4 or poſſeſſing a condition; the being in poſſeſſion of an article of property, that is, if 
the object of the property be corporeal; the having a legal title (defeaſible or inde- 
| feaſible) to the phyſical poſſeſſion of it, anſwers to the being in poſte on of a truſt, or 
a | : the being the perſon in whoſe hands a truſt exiſts. In like manner, to the exerci/e of the 
| functions belonging to a truſt, or to a condition, correſponds the exjoyment of an article 
1 of property; that is, if the object of it be corporeal, the occupation. I heſe verbal 
1 diſcuſſions are equally tedious and indiſpenſable. Striving to cut a new road through 
1 the wilds of juriſprudence, I find myſelf continually diſtreſſed, for want of tools that 
are fit to work with, To frame a compleat ſet of new ones is impoſſible. All that 
can be done is, to make here and there a new one in caſes of abſolute neceſſity, and 
for the reſt, to patch up from time to time the imperfections of the old. 

4s to the bipartition which this paragraph ſets out with, it muſt be acknowledged 
not to be of the nature of thoſe which to a firſt glance afford a ſort of intuitive proof 
of their being exhauſtive. There is not that marked connection and oppoſition be- 
tween the terms of it, which ſubſiſts between contradictory terms and between terms 
that have the ſame common genus. I imagine, however, that upon examination it 
would be found to be exhauſtive notwithſtanding : and that it might even be de- 
monſtrated ſo to be. But the demonſtration would lead us too far out of the ordinary 
track of language. 


* See Chap. vii. [Actions] iii. 
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as they are diſadvantageous, it may be conſidered as a hurtben I. To INTRO. 


conſider it then upon the footing of a benefit. The truſt either is of . . 
the number of thoſe which ought by law to ſubſiſt“; that is, which the 


7 If advantageous, it will naturally be on account of the powers or rights that are 
annexed to the truſt : if diſadvantageous, on account of the duties. 


2 Tt may ſeem a ſort of anachroniſm to ſpeak on the preſent occaſion of a truſt, 
condition, or other poſſeſſion, as one of which it may happen that a man ought 
or ought not to have had poſſeſſion given him by the law. For the plan here 
ſet out upon is to give ſuch a view all along of the laws that are propoſed, as 
ſhall be taken from the reaſons which there are for making them : the reaſon then it 
would ſeem ſhould ſubſiſt before the law: not the law before the reaſon. Nor is this 
to be denied: for, unqueſtionably, upon the principle of utility, it may be ſaid with 
equal truth of thoſe operations by which a truſt, or any other article of property, is 
inſtituted, as of any other operations of the law, that it never can be expedient they 
ſhould be performed, unleſs ſome reaſon for performing them, deduced from that prin- 
ciple, can be aſſigned. To give property to one man, you muſt impoſe obligation on 
another : you muſt oblige him to do ſomething which he may have a mind not to do, 
or to abſtain from doing ſomething which he may have a mind to do: in a word, you 
muſt in ſome way or other expoſe him to inconvenience. Every ſuch law, therefore, 
muſt at any rate be miſchievous in the firſt inſtance: and if no good effects can be 
produced to ſet againſt the bad, it muſt be miſchievous upon the whole. Some 
reaſons, therefore, in this caſe, as in every other, there ought to be, The truth is, 
that in the caſe before us, the reaſons are of too various and complicated a nature to 
be brought to view in an analytical outline like the preſent, Where the offence is of 
the number of thoſe by which perſon or reputation are affected, the reaſons for prohi- 
biting it lie on the ſurface, and apply to every man alike. But property, before it can 
be offended againſt, muſt be created, and at the inſtant of its creation diſtributed, as 
it were, into parcels of different ſorts and ſizes, which require to be aſſigned, ſome to 
one man and ſome to another, for reaſons, of which many lie a little out of ſight, and 
wich being different in different caſes, would take up more room than could con- 
ſiſtently be allotted to them here. For the preſent purpoſe, it is ſufficient if it appear, 
that for the carrying on of the ſeveral purpoſes of life, there are truſts, and conditions, 
and other articles of property, which muſt be poſſeſſed by ſomebody : and that it is 
not every article that can, nor every article that ought, to be poſſeſſed by every 
body. What articles ought to be created, and to what perſons, and in what caſes 
they ought to be reſpectively aſſigned, are queſtions which cannot be ſettled here. 
Nor 1s there any reaſon for wiſhing that they could, ſince the ſettling them one way or 
another is what would make no difference in the nature of any offence whereby any 
party may be expoſed, on the occaſion of any ſuch inſtitution, to ſuſtain a detriment, 
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CHar, XVI. fon which at any time you may be. deprived of, with reſpe& to it, 


[DIVISION off ences. 
legiſlator meant ſhould be eſtabliſned; or is not. If it is, the poſſeſ. 


muſt at that time be either preſent or to come: if to come (in which 
caſe it may be regarded either as certain or as contingent) the inveſ. 
titive event, or event from whence your poſſeſſion of it ſhould have 
taken its commencement, was either an event in the production of 
which the will of the offender ſhould have been inſtrumental, or any 


other event at large: in the former caſe, the offence may be termed 


wrongful non-inveſtment of truſt : in the latter caſe, wrongful interception 


ef truſt . If at the time of the offence whereby you are [deprived of 


it, you were already in poſſeſſion of it, the offence may be ſtiled 
wrongful diveſtment of truſt. In any of theſe caſes, the effect of the 


offence is either to put ſomebody elſe into the truſt, or not: if not, it 


is wrongful diveſtment, wrongful interception, or wrongful diveſt- 
ment, and nothing more: if it be, the perſon put in poſſeſſion is either 
the wrong-doer himſelf, in which caſe it may be ſtiled u/urpation of truſt ; 
or ſome other perſon, in which caſe it may be ſtiled wrongful inveſtment, 
or attribution, of truſt. If the truſt in queſtion is ot of the number 
of thoſe which ought to ſubſiſt, it depends upon the manner in which 
one man deprives another of it, whether ſuch deprivation ſhall or ſhall 
not be an offence : and accordingly, whether non-inveſtment, intercep- 
tion, or diveſtment, ſhall or ſhall not be wrongful. But the putting 
any body into it muſt at any rate be an offence: and this offence may 
be either uſurpation or wrongful inveſtment, as before. 

In the next place, to conſider it upon the footing of a burthen. In 
this point of view, if no other intereſt than that of the perſons liable 

2 In the former caſe it may be obſerved, the act is of the negative kind: in the 
latter, it will commonly be of the poſitive kind, 

As to the expreſſion non-inveſtment of truſt, J am ſenſible that it is not perfectly con- 
ſonant to the idiom of the language: the uſage is to ſpeak of a perſon as being in- 
veſted (that is c/oazhed) with a truſt, not of a truſt as of a thing that is itſelf inve#eg, or 
put on. The phraſe at length would be, 2% non- inveſiment of a perſon with a truſt © 
but this phraſe is by much too long-winded to anſwer the purpoſe of an appellative. 
I ſaw, therefore, no other reſource than to venture upon the ellipſis here employed. 
The antient lawyers, in the conſtruction of their appellatives, have indulged themſelves 
in much harſher ellipſiſes without ſcruple. See above, xxv. note. It is already the uſage 


to ſpeak of a truſt as a thing that vs, and as a thing that may be qi beſtel. 
10 | | to 


(DI V 181 ON] i offences. 


to be inveſted with it were conſidered, it is what ought not, upon the INTROD; 
principle of utility, to ſubſiſt: if it ought, it can only be for the ſake Cnar. xVb 


of the perſons in whoſe favour it is eſtabliſhed. If then it ought not on 
any account to ſubſiſt, neither non-inveſtment, interception, nor diveſt- 
ment, can be wrongful with relation to the perſons firſt-mentioned, what- 
ever they may be on any other account, in reſpect of the manner in which 
they happen to be performed: for uſurpation, though not likely to 
be committed, there is the ſame room as before: ſo likewiſe is 
there for wrongful inveſtment ; which, in as far as the truſt is con- 
fidered as a burthen, may be ſtiled wrongful impoſition of truſt. If 
the truſt, being ſtill of the burthenſome kind, is of the number 
of thoſe which cught to ſubſiſt, any offence that can be committed, 


with relation to the exiſtence of it, muſt conſiſt either in cauſing a 


perſon to be in poſſeſſion of it, who ought not to be, or in cauſing a 
perſon not to be in poſſeſſion of it who o to be: in the former caſe, 
it muſt be either uſurpation or wrongful diveſtment, as before: in the 
latter caſe, the perſon who is cauſed to be not in poſſeſſion, is either 
the wrong doer himſelf, or ſome other: if the wrong doer himſelf, 
either at the time of the offence he was in poſſeſſion of it, or he was 
not: if he was, it may be termed wrongful abdication of truſt; if not, 
wrong ful detrefation : if the perſon, whom the offence cauſes not to be 
in the truſt, is any other perſon, the offence muſt be either wrongful 
diveſtment, wrongful non-inveſtment, or wrongful interception, as be- 
fore: in any of which caſes, to conſider the truſt in the light of a bur- 
then, it might alſo be ſtiled wrong ful exemption from truſt. 

Laſtly, with regard to the prejudice which the perſons for whoſe be- 
nefit the truſt is inſtituted, or any other perſons whoſe intereſts may 
come to be affected by its exiſting or not exiſting in ſuch or ſuch hands, 
are liable to ſuſtain. Upon examination it will appear, that by every 
ſort of offence whereby the perſons who are or ſhould be in poſſeſſion 
of it are liable, in that reſpect, to ſuſtain a prejudice, the perſons 
now 1n queſtion are alfo liable to ſuſtain a prejudice. The prejudice, 


b [DetreCtation.] I do not find that this word has yet been received 1nto the 
Engliſh language. In the Latin, however, it is very expreſſive, and is uſed in a ſenſe 
exactly ſuitable to the ſenſe here given to it. Militiam detrectare, to endeavour to 
avoid ſerving in the army, is a phraſe not unfrequently met with in the Roman writers. 
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[DIVISION] of offences. 


in this caſe, is evidently of a very different nature from what it was 
of in the other: but the ſame general names will be applicable in this 
caſe as in that. If the beneficiaries, or perſons whoſe intereſts are at ſtake 


upon the exerciſe of the truſt, or any of them, are liable to ſuſtain a 


prejudice, reſulting from the quality of the perſon by whom it may 
be filled, ſuch prejudice muſt reſult from the one or the other of two 
cauſes: 1. From a perſon's having the poſſeſſion of it who ought not 
to have it: or 2. From a perſon's not having it who ought: whether 
it be a benefit or burthen to the poſſeſſor, is a circumſtance that to this 
purpoſe makes no difference. In the firſt of theſe caſes the offences 
from which the prejudice takes its riſe are thoſe of uſurpation of truſt, 
wrongful attribution of truſt, and wrongful impoſition of truſt : in the 
latter, wrongful non-inveſtment of truſt, wrongful interception of truſt, 
wrongful diveſtment of truſt, wrongful abdication of truſt, and wrong- 

ful detrectation of truſt. Eg 
So much for the offences which concern the exiſtence or poſſeſſion 
of a truſt: thoſe which concern the exerciſe of the functions that be- 
long to it may be thus conceived. You are in poſſeſſion of a truſt: 
the time then for your acting in ft muſt, on any given occaſion, 
(neglecting, for ſimplicity's ſake, the then preſent inſtant) be either paſt 
or yet to come. If paſt, your conduct on that occaſion muſt have been 
either conformable to the purpoſes for which the truſt was inſtituted, or 
unconformable : if conformable, there has been no miſchief in the caſe: 
if unconformable, the fault has been either in yourſelf alone, or in 
{ome other perſon, or in both: in as far as it has lain in yourſelf, it 
has conſiſted either in your not doing ſomething which you ought to 
do, in which caſe it may be ſtiled negative breach of truſt; or in your 
doing ſomething which you ought xo? to do: if in the doing ſome- 
thing which you ought not to do, the party to whom the preju- 
dice has accrued 1s either the ſame for whoſe benefit the truſt was 
inſtituted, or ſome other party at large: in the former of theſe caſes, the 
offence may be ſtiled poftive breach of truſt ; in the other, abuſe of truſs *. 
f In 


© What is here meant by abuſe of truſt, is the exerciſe of a power uſurped over 


ſtrangers, under favour of the powers properly belonging to the traſt, The diſtinction 
| between 


% 


[DIVISION] of neee. 


In as far as the fault lies in another perſon, the offence on his part 
may be ſtiled diſturbance of truſt. Suppoſing the time for your acting . XVI. 


in the truſt to be yet to come, the effect of any act which tends to 
render your conduct unconformable to the purpoſes of the truſt, may 
be either to render it actually and eventually unconformable, or to 
produce a chance of its being ſo. In the former of theſe caſes, it can 
do no otherwiſe than take one or other of the ſhapes that have juſt been 


mentioned. In the latter caſe, the blame muſt lie either in yourſelf alone, 


or in ſome other perſon, or in both together, as before. If in another 
perſon, the acts whereby he may tend to render your conduct uncon- 


cexxxvii 


INTRO D. 


nnn. 


formable, muſt be exerciſed either on yourſelf, or on other objects at 


large. If exerciſed on yourſelf, the influence they poſſeſs muſt either 
be ſuch as operates immediately on your body, or ſuch as operates im- 
mediately on your mind. In the latter caſe, again, the tendency of 
them muſt be to deprive you either of the knowledge, or of the power, 
or of the inclination “, which would be neceſſary to your maintaining 
ſuch a conduct as ſhall be conformable to the purpoſes in queſtion. 
If they be ſuch, of which the tendency is to deprive you of the in- 
clination in queſtion, it muſt be by applying to your will the force 


of ſome ſeducing motive T. Laſtly, This motive muſt be either of the 


coercive, or of the alluring kind; in other words, it mult preſent itſelf 
either in the ſhape of a miſchief or of an advantage. Now in none 


between what is here meant by breach of truſt, and what is here meant by abuſe of 
truſt, is not very ſteadily obſerved in common ſpeech: and in regard to public truſts, 
it will even in many caſes be imperceptible. The two offences are, however, in 
themſelves perfectly diftin& : ſince the perſons, by whom the prejudice is ſuffered, are 
in many caſes altogether different. It may be noticed, perhaps, for a moment, as an 
omiſſion, that of abuſe of truſt, no more than one ſpecies is here mentioned ; viz. that 
which correſponds to poſitive breach of truſt: none being mentioned as correſponding to 
negative breach of truſt. The reaſon of this diſtinction will preſently appear. In 
favour of the parties for whoſe benefit the truſt was created, the truſtee is bound to act; 
and therefore merely by his doing nothing they may receive a prejudice : but in favour 
of other perſons at large he is not bound to act: and therefore it is only from ſome 
poſitive act on his part that any prejudice can enſue to them. 


* See infra, liv, note; and ch. xviii, [Indire& Legiſlation. ]J = + See ch. x1. 
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[DEVIS IO NI gf fences. 


of all the caſes that have been mentioned, except the laſt, does the 


Cuap. &VI. offence receive any new . denomination ; according to the event, it 18 


Prodigality 
in truſtees 
diſmiſſed to 


Claſs 3, 


either a diſturbance of truſt or an abortive attempt to be guilty of 
that offence. In this laſt it is termed bribery ; and it is that particular 
ſpecies of it which may be termed afive bribery, or bribe-giving. In 
this caſe, to conſider the matter on your part, either you accept of the 
bribe, or you do not: if not, and you do not afterwards commit, or go 


about to commit, either a breach or an abuſe of truſt, there is no offence, 


on your part, in the caſe: if you do accept it, whether you eventually 
do or do not commit the breach or the abuſe which it is the bribe- 
giver's intention you ſhould commit, you at any rate commit an offence 
which is alſo termed bribery : and which, for diſtinction' ſake, may 


be termed paſſive bribery, or bribe-taking *, As to any farther diſtinc- 


tions, they will depend upon the nature of the particular ſort of truſt in 
queſtion, and therefore belong not to the preſent place. And thus we 
have thirteen ſub-diviſions of offences againſt truſt : viz. 1. Wrongful 
non-inveſtment of truſt, 2. Wrongful interception of truſt, 3. Wrong- 
ful diveſtment of truſt, 4. Uſurpation of truſt. g. Wrongful inveſt- 
ment or attribution of truſt. 6, Wrongful abdication of truſt. 
7. Wrongful detrectation of truſt, 8, Wrongful impoſition of truſt, 
9. Negative breach of truſt. 10. Poſitive breach of truſt. 11. Abuſe 


of truſt, 12. Diſturbance of truſt. 13. Bribery. 


XXVIII. 
From what has been ſaid, it appears that there cannot be any other 


offences, on the part of a truſtee, by which a beneficiary can receive 


on any particular occaſion any aſſignable ſpecific prejudice. One ſort 
of acts, however, there are by which a truſtee may be put in ſome 


4 To bribe a truſtee, as ſuch, is in fact neither more nor leſs than to /uborn him to 
be guilty of a breach or an abuſe of truſt. Now ſubornation is of the number of 
thoſe acceſſory offences which every principal offence, one as well as another, is liable 
to be attended with. See infra, xxx1. note: and B. I. tit. I Acceſſory offences. ] This 
particular ſpecies of ſubornation however, being one that, beſides its having a ſpecific 
name framed to expreſs it, is apt to engage a peculiar ſhare of attention, and to preſent 
itſelf to view in company with other offences againſt truſt, it would have ſeemed an 
omiſſion not to have included it in that catalogue, | 


danger 


[D IVIS ION] ff ofmees. ccxxxix 


danger of receiving a prejudice, although neither the nature of the myTROD. 
prejudice, nor the occaſion on which he is in danger of receiving it, Crap, web 
ſhould be aſſignable, Theſe can be no other than ſuch acts, whatever 

they may be, as diſpoſe the truſtee to be acted upon by a given bribe 

with greater effect than any with which he could otherwiſe be acted 


upon: or in other words, which place him in ſuch circumſtances as | F 
have a tendency to encreaſe the quantum of his ſenſibility to the "tt 
action of any motive of the ſort in queſtion “ . Of theſe acts, there (5 
ſeem to be no others, that will admit of a deſcription applicable 1 | 
to all places and times alike, than acts of prodigality on the part of bi | 
the truſtee. But in acts of this nature the prejudice to the beneficiary | 1 
is contingent only and unliquidated; while the prejudice to the truſtee {| a 
himſelf is certain and liquidated. If therefore on any occaſion it bs 
ſhould be found adviſeable to treat it on the footing of an of- | | | 
fence, it will find its place more naturally in the claſs of ſelf- N "nt 
regarding ones. | L 

þ + 4.4 1 


As to the ſub-diviſions of offences againſt truſt, theſe are perfectly The ſub- 
analogous to thoſe of offences by falſhood. The truſt may be pri- divilions of 


offences 


vate, ſemi-public, or public: it may concern property, perſon, repu- _— 1 
. EY. | 0 > are a O * 
tation, or condition; or any two or more of thoſe articles at a time: jermined by 


as will be more particularly explained in another place. Here too eee 3 
the offence, in running over the ground occupied by the three prior ding cles, 1 
claſſes, will in ſome inſtances change its name, while in others it will 208 
not. e f a 
Laſtly, If it be aſked, What ſort of relation there ſubſiſts between Connection 6 
falſhoods on one hand, and offences concerning truſt on the other rac beg | 9 
hand; the anſwer is, they are altogether diſparate. Falſhood is a we and Cl! 
circumſtance that may enter into the compoſion of any ſort of offence, wel, 4 | 
thoſe concerning truſt, as well as any other: in ſome as an accidental, 4 
in others as an eſſential inſtrument. Breach or abuſe of truſt are * 
circumſtances which, in the character of accidental concomitants, may . 
* Sec ch. vi. [Senſibility] ii. | . 

enter | | Rat 
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INTROD. enter into the compoſition of any other offences (thoſe againſt falſhood 
Sn XVI. included) beſides thoſe to which they reſpectively give name. 


„ 


Genera of claſs I. 


XXXI. 
Analyſis into Returning now to claſs the firſt, let us purſue the diſtribution a ſtep 
fed nd far. farther, and branch out the ſeveral diviſions of that claſs, as above ex- 
ther than hibited, into their reſpective genera, that is, into ſuch minuter divi- 
_— ble of being characteriſed by denominati | 
ions as are capable g characteriſed by denominations of which 
a great part are already current among the people. In this place the 
analyſis muſt ſtop. To apply it in the ſame regular form to any of 
the other claſſes ſeems ſcarcely practicable: to ſemi- public, as alſo to 
public offences, on account of the interference of local circumſtances : 
to ſelf- regarding ones, on account of the neceſſity it would create of 
deciding prematurely upon points which may appear liable to contro- 
verſy: to offences by falſhood, and offences againſt truſt, on account of 
the dependence there is between this claſs and the three former, What 
remains to be done in this way, with reference to theſe four claſſes, 
will require diſcuſſion, and will therefore be introduced with more pro- 
priety in the body of the work, than in a preliminary part, of which 
the buſineſs is only to draw outlines. 
. 


Offences An act, by which the happineſs of an individual is diſturbed, is either 


againſt an imple in its effects or complex. It may be ſtiled ſimple in its effects, 


individual 
may be fim- when it affects him in one only of the articles or points in which his 


«10 their NS ! 
effects, or intereſt, as we have ſeen, is liable to be affected: complex, when it 


complex. affects him in ſeveral of thoſe points at once. Such as are ſimple in 


their effects muſt of courſe be firſt conſidered. 


e In the enumeration of theſe genera, it is all along to be obſerved, that offences 
of an acceſſory nature are not mentioned; unleſs it be here and there where they 
have obtained current names which ſeemed too much in vogue to be omitted. Acceſ- 
ſory offences are thoſe which, without being the very acts from which the miſchief in 
queſtion takes its immediate riſe, are, in the way of cauſality, connected with thoſe 


acts. See ch. vii. [Actions] xxiv. and B. I. tit. [Acceſſory offences, ] 


XXXIII. In 
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In a ſimple way, that is in one way at a time, a man's happineſs is 
liable to be diſturbed either 1. By actions referring to his own perſon 
itſelf; or 2. By actions referring to ſuch external objects on which his 
happineſs is more or leſs dependent. As to his own perſon, it may be 
conſidered as compoſed of two different parts, his body and his mind. 
Acts which exert a pernicious influence on his perſon, whether it be on 
the corporeal or on the mental part of it, will operate thereon either 
immediately, and without affecting his will, or mediately, through the 
intervention of that faculty: viz. by means of the influence which they 
cauſe his will to exerciſe over his body. If with the intervention of 
his will, it muſt be by mental coercion: that is, by cauſing him to will 
to maintain, and thence actually to maintain, a certain conduct which 
it is diſagreeable, or in any other way pernicious, to him to maintain. 


cexli 


INTRO D. 
Cray. XVI. 


Offences 
againſt per- 
ſon— their 
genera. 


This conduct may either be poſitive or negative“: when poſitive, the 


coercion is ſtiled compulſion or conſtraint: when negative, reſtraint. 
Now the way in which the coercion is diſagreeable to him, may be by 
producing either pain of body, or only pain of mind. If pain of body 
is produced by it, the offence will come as well under this as under 
other denominations, which we ſhall come to preſently. Moreoyer, 
the conduct which a man, by means of the coercion, is forced to 
maintain, will be determined either ſpecifically and originally, by the 
determination of the particular acts themſelves which he is forced to 
perform or to abſtain from, or generally and incidentally, by means of 
his beiag forced to be or not to be in ſuch or ſuch a place. But if he is 
prevented from being in one place, he is confined thereby to another. 
For the whole ſurface of the earth, like the ſurface of any greater or 
leſſer body, may be conceived to be divided into two, as well as into 
any other number of parts or ſpots. If the ſpot, then, which he is 
confined to be ſmaller than the ſpot which he is excluded from, his 


condition may be called confinement : if larger, baniſhment D. Whether an 
act, 


Of theſe, and the ſeveral other leading expreſſions which there 1s occaſion to bring 
Ch. vii. [Actions] viii. 


Vol. . 13 to 
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act, the effect of which is to exert a pernicious influence on the perſon 
of him who fuffers by it, operates with or without the intervention of 
an act of his will, the miſchief it produces will either be mortal or not 
mortal, Tf not mortal, it will either be reparable, that is temporary ; 
or irreparable, that is perpetual. If reparable, the miſchievous a& 
may be termed a /imple corporal injury; if irreparable, an irreparable 
corporal injury. Laſtly, a pain that a man experiences in his mind 
will either be a pain of actual /ufferance, or a pain of apprehenſion. If 
a pain of apprehenſion, either the offender himſelf is repreſented as in- 
tending to bear a part in the production of it, or he is not. In the for- 
mer-caſe the offence may be ſtiled menacement : in the latter caſe, as alſo 
where the pain is a pain of actual ſufferance, a ſimple mental injury, 
And thus we have nine genera or kinds of perſonal injuries ; which, 
when ranged in the order moſt commodious for examination, will 
ftand as follows; viz. 1. Simple corporal injuries. 2. Irreparable cor- 
poral injuries. 3. Simple injurious reſtrainment. 4. Simple injurious 
compulſion v. 5. Wrongful confinement. 6. Wrongful baniſhment. 


to view in the remaining part of this analyfis, ample definitions will be found in the 
body of the work, conceived in terminis legis. To give particular references to theſe 
definitions, would be incumbering the page to little purpoſe. 


h Injurious reſtrainment at large, and injurious compulſion at large, are here ftiled 
ſimple, in order to diſtinguiſh them from confinement, baniſhment, robbery, and ex- 
tortion; all which are, in many caſes, but ſo many modifications of one or other of 
the two firſt-mentioned offences, 

To conſtitute an offence an act of ſimple injurious reſtrainment, or fimple injurious 
compulſion, it is ſufficient if the influence it exerts be, in the firſt place, pernicious ; 
in the next place, exerted on the perſon by the medium of the will: it is not neceſſary 
that that part of the perſon on which it is exerted be the part to which it 1s pernici- 
ous : it is not even neceſſary that it ſhould immediately be pernicious to either of theſe 
parts, though to one or other of them it muſt be pernicious in the long-run, if it be 
pernicious at all, An act in which the body, for example, is concerned, may be very 
diſagreeable, and thereby pernicious to him who performs it, though neither diſagree- 
able nor pernicious to his body: for inſtance, to ſtand or fit in public with a label on 
his back, or under any other circumſtances of ignominy, 


7. Wrongful 
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i Tt may be obſerved, that wrongful menacement is included as well in fimple in- 
jurious reſtrainment as in ſimple injurious compulſion, except in the rare caſe where the 
motives by which one man 1s prevented by another from doing a thing that would have 
been materially to his advantage, or induced to do a thing that is materially to his pre- 
judice, are of the alluring kind. 


k Although, for reaſons that have been already. given (ſupra xxxi.) no compleat ca- 
talogue, nor therefore any exhauſtive view, of either ſemi-public or ſelf-regarding 
offences, can be exhibited in this chapter, it may be a ſatisfaction, however, to the 
reader, to ſee ſome ſort of lift of them, if it were only for the ſake of having examples 
before his eyes. Such liſts cannot any where be placed to more advantage than under 
the heads of the ſeveral diviſions of private extra-regarding offences, to which the ſemi- 
public and ſelf-regarding offences in queſtion reſpeQively correſpond. Concerning the 
two latter, however, and the laſt more particularly, it muſt be underſtood that all I 
mean by inſerting them here, is to exhibit the miſchief, if any, which it is of the na- 
ture of them reſpectively to produce, withont deciding upon the queſtion, whether it 
would be worth while [See ch. xiii. Caſes unmeet] in every inſtance, for the ſake of 
combating that miſchief, to introduce the evil of puniſhment, In the courſe of this de- 
tail, it will be obſerved, that there are ſeveral heads of extra-regarding private offences, 
to which the correſpondent heads, either of ſemi-public or ſelf-regarding offences, or of 
both, are wanting. The reaſons of theſe deficiencies will probably, in moſt inſtances, 
be evident enough upon the face of them. Leſt they ſhould not, they are however 
ſpecified in the body of the work. They would take up too much room were they to 
be inſerted here. 

I. SEMI-PUBLIC OFFENCES through calamity. Calamities, by which the perſons 
or properties of men, or both, are liable to be affected, ſeem to be as follows: 
1. Peſtilence or contagion, 2. Famine, and other kinds of ſcarcity. 3. Miſchiefs 
producible by perſons deficient in point of underſtanding, ſuch as infants, idiots, and 
maniacs, for want of their being properly taken care of. 4. Miſchief producible by 
the ravages of noxious animals, ſuch as beaſts of prey, locuſts, &c. &c. 5. Collapſion, 
or fall of large maſſes of ſolid matter, ſuch as decayed buildings, or rocks, or maſles 
of ſnow. 6. Inundation or ſubmerſion, 7. Tempeſt. 8. Blight. 9. Con flagration. 
10. Exploſion. In as far as a man may contribute, by any imprudent act of his, to 
give birth to any of the above calamities, ſuch act may be an offence. In as far as 
a man may fail to do What is incumbent on him to do towards preventing them, ſuch 
failure may be an offence. 

II. SEMI-PUBLIC OFFENCEs of mere delinquency. A whole neighbourhood may be 
made to ſuffer, 1. Simple corporal injuries: in other words, they may be made to ſuffer in 
141 point 
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= Cray. XVI. We come now to offences againſt reputation merely. Theſe require 
\ l ONT... but few diſtinctions. In point of reputation there is but one way of 
4 putation. ſuffering, which is by loſing a portion of the good -will of others. 
+ Now, in reſpect of the good-will which others bear you, you 
7% may be a loſer in either of two ways: 1. By the manner in which 
= you are thought to behave yourſe/f; and 2. By the manner in which 
= ' others behave, or are thought to behave, towards you. To cauſe 

4 people to think that you yourſelf have ſo behaved, as to have been 
4 E guilty of any of thoſe acts which cauſe a man to poſſeſs leſs than he 
14 did before of the good-will of the community, is what may be ſtiled 
; defamation. But ſuch is the conſtitution of human nature, and ſuch 
3 the force of prejudice, that a man, merely by manifeſting his own want 
|. of good-will towards you, though ever ſo unjuſt in itſelf, and ever ſo 
I point of health, by offenſive or dangerous trades or manufactures: by ſelling or falſely 
bl pufling off unwholeſome medicines or proviſions : by poiſoning or drying up of ſprings, 


deſtroying of aqueducts, deſtroying woods, walls, or other fences againſt wind and 
rain : by any kinds of artificial ſcarcity ; or by any other calamities intentionally pro- 
duced. 2 and 3. Simple injurious reſtrainment, and ſimple injurious compulſion: for 
1 inſtance, by obliging a whole neighbourhood, by dint of threatening hand- bills or 
44 threatening diſcourſes publicly delivered, to join or forbear to join, in illuminations, 


; acclamations, outcries, invectives, ſubſcriptions, undertakings, proceſſions, or any 
| A other mode of expreſſing joy or grief, diſpleaſure or approbation ; or, in ſhort, in any 
; ] other courſe of conduct whatſoever. 4 and 5, Confinement and baniſhment : by the 
3 ſpoiling of roads, bridges, or ferry-boats: by deſtroying or unwarrantably pre-occupy- 


„ ing public carriages, or houſes of accommodation. 6. By menacement: as by incen-. 
diary letters, and tumultuous aſſemblies : by news-papers or hand-bills, denouncing 
vengeance againſt perſons of particular denominations: for example, againſt Jews, 
Catholics, Proteſtants, Scotchmen, Gaſcons, Catalonians, &c. 7. Simple mental in- 
juries: as by diſtreſsfu!, terrifying, obſcene, or irreligious exhibitions: ſuch as expo- 
ſure of ſores by beggars, expoſure of dead bodies, exhibitions or reports of counterfeit: 
witchcrafts or apparitions, exhibition of obſcene or blaſphemous prints: obſcene or 

blaſphemous diſcourſes held in public: ſpreading falſe news of public. defeats in battle, 
or of other misfortunes. ; Ke | | 

III. Self-regarding offences againſt perſon. 1. Faſting, Abſtinence from venery,, 
ſelf-flagellation, ſelf-mutilation, and other ſelf-denying and ſelf-tormenting practices. 
3. Gluttony, drunkenneſs, exceſlive venery, and other ſpecies of intemperance, 


J- Suicide. | 
unlawfully 
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untawfully expreſſed, may in a manner force others to withdraw from INTROD. 
. XVI. 


you a part of theirs. When he does this by words, or by ſuch actions 
as have no other effect than in as far as they ſtand in the place of 
words, the offence may be ſtiled viliſicatiun. When it is done by ſuch 
actions as, beſides their having this effect, are injuries to the perſon, 
the offence may be ſtiled a perſonal inſult : if it has got the length of 
reaching the body, a corporal inſult : if it ſtopt ſhort before it reached 
that length, it may be ſtiled inſulting menacement. And thus we have 
two genera or kinds of offences againſt reputation merely ; to wit, 
1. Defamation : and, 2. Vilification . As to corporal inſults, and in- 
ſulting menacement, they belong to the compound title of offences 


againſt perſon and reputation both together. 
XXXV. 


If the property of one man ſuffers by the delinquency of another, Offences 
againſt pro- 


fach property either was in truſt with the offender, or it was not: if 
it was in truſt, the offence is a breach of truſt, and, of whatever na- 
ture it may be in other reſpects, may be tiled diſipation in breach of 
truſt, or diſſipation of property in truſt, This is a particular caſe : the 
oppolite one is the more common: in ſuch caſe the ſeveral ways in. 
which property may, by poſſibility, become the object of an offence, 
may be thus conceived. Offences againſt property, of whatever kind 
it be, may be diſtinguiſhed, as hath been already intimated *, into ſuch 

as concern the legal poſſeſſion of it or right to it, and ſuch as con- 
cern only the enjoyment of it, or, what is the ſame thing, the exerciſe 
of that right. Under the former of theſe heads come, as hath been 
already intimated , the ſeveral offences of wrongful non-inveſtment, wrong - 
ful interception, wrongful diveſtment, uſurpation, and wrongful attribution, 
When in the commiſſion of any of theſe offences a falſhood has ſerved as 
an inſtrument, and that, as it is commonly called, a wilful, or as it might 
more properly be termed, an adviſed Þ one, the epithet fraudulent may 
be prefixed to the name of the offence, or ſubſtituted in the room of 


1 I. SEMI-PUBLIC OFFENCES. 1. Calumniation and vilification of particular deno- 
minations of perſons ; ſuch as Jews, Catholics, &c. | 
II. SELF-REGARDING OFFENCES. 1. Incontinence in females. 2. Inceſt. 


| 2 See ch. ix. [Conſciouſneſs] ii. 


* Supra, xxvii. I Ibid, 
the 
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the word wrongful. The circumſtance of fraudulency then may ſerve to 
characteriſe a particular ſpecies, compriſable under each of thoſe generic 
heads: in like manner the circumſtance of force, of which more a 
little farther on, may ſerve to characteriſe another. With reſpect to 
wrongful interception in particular, the inveſtitive event by which the 
title to the thing in queſtion ſhould have accrued to you, and for want 
of which ſuch title is, through the delinquency of the offender, as it 
were, intercepted, is either an act of his own, expreſſing it as his will, 
that you ſhould be conſidered by the law as the perſon who is legally 
in poſſeſſion of it, or it is any other event at large: in the former caſe, 
if the thing, of which you ſhould have been put into poſſeſſion, is a 

ſum of money to a certain. amount, the offence is that which has re- 
ceived the name of inſolvency; which branch of delinquency, in con- 
ſideration of the importance and extent of it, may be treated on the 


footing of a diſtin& genus of itſelf n. 


Next, with regard to ſuch of = offences againſt property as con- 
cern 


m The light in which the offence of inſolvency is here exhibited, may perhaps at firſt 
conſideration be apt to appear not only novel but improper. It may naturally 
enough appear, that when a man owes you a ſum of money, for inſtance, the right to 
the money is your's already, and that what he with-holds from you by not paying you, 
is not the legal title to it, poſſeſſion of it, or power over it, but the phyſical poſſeſſion 
of it, or power over it, only. But upon a more accurate examination this will be found 
not to be the caſe. What is meant by payment, is always an act of inveſtitive power, 
as above explained; an expreſſion of an act of the will, and not a phyſical act: it is 
an act exerciſed with relation indeed to the thing ſaid to be paid, but not in a phyfical 
ſenſe exerciſed pox it. A man who owes you ten pounds, takes up a handful of ſilver 
to that amount, and lays it down on a table at which you are fitting. If then by 
words, or geſtures, or any means whatever, addrefling himſelf to you, he intimates it 
to be his will that you ſhould take up the money, and do with it as you pleaſe, he is ſaid 
to have paid you : but if the caſe was, that he laid it down not for that purpoſe, but 
for ſome other, for inſtance, to count it and examine it, meaning to take it up again 
himſelf, or leave it for ſomebody elſe, he has act paid you: yet the phyſical acts, 
exerciſed upon the pieces of money in queſtion, are in both caſes the ſame. Till he 
does expreſs a will to that purport, what you have is not, properly ſpeaking, the Jegal 
poſſeſſion of the money, or a right to the money, but only a right to have him, or in 
his default perhaps a miniſter of juſtice, compelled to render you that ſort of ſervice, 


by the rendering of which he is ſaid to pay you; that is, to expreſs ſuch will as above- 
mentioned, 
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cern only the enjoyment of the object in queſtion. This object muſt INTROD. 
be either a ſervice, or ſet of ſervices , which ſhould have been ren- Cray. XVI, 
dered by ſome perſon, or elſe an article belonging to the claſs of things. 


In the former caſe, the offence may be ſtiled wrongful with-holding of 
ſervices v. In the latter caſe it may admit of farther modifications, 
which may be thus conceived : When any object which you have had 
the phyſical occupation or enjoyment of, ceaſes in any degree, in conſe- 
quence of the act of another man, and without any change made in ſo 
much of that power as depends upon the intrinſic phyſical condition 
of your perſon, to be ſubject to that power; this ceſſation is owing 
either to a change in the intrinſic condition of the thing itſelf, or in its 
exterior ſituation with reſpect to you; that is, to its being ſituated out 


mentioned, with regard to ſome corporeal article or other of a certain ſpecies, and of 
value equal to the amount of what he owes you: or, in other words, to exerciſe in 
your favour an act of inveſtitive power with relation to ſome ſuch article. | 

True it 1s, that in certain caſes a man may perhaps not be deemed, according to 
common acceptation, to have paid you, without rendering you a further ſet of ſervices, 
and thoſe of another ſort: a ſet of ſervices, which are rendered by the exerciſing of 
certain acts of a phyſical nature upon the very thing with which he is ſaid to pay 
you : to wit, by transferring the thing to a certain place where you may be ſure to find 
it, and where it may be convenient for you to receive it, But theſe ſervices, although 
the obligation of rendering them ſhould be annexed by law to the obligation of 
rendering thoſe other ſervices in the performance of which the operation of payment 
properly conſiſts, are plainly acts of a diſtin nature: nor are they effential to the 
operation: by themſelves they do not conſtitute it, and it may be performed without 
them. It mu? be performed without them wherever the thing to be transferred happens 
to be already as much within the reach, phyſically ſpeaking, of the creditor, as by any 
act of the debtor it can be made to be. 

This matter would have appeared in a clearer light had it been practicable to enter 
here into a full examination of the nature of property, and the ſeveral modifications 
of which it is ſuſceptible : but every thing cannot be done at once. 


n Under wrongful with-holding of ſervices is included breach of contract for the ob- 
ligation to render ſervices may be grounded either on contract, or upon other titles: 
in other words, the event of a man's engaging in a contract is one out of many other 
inveſtitive events from which the right of receiving them may take its commencement. 
See ch. xvii. [Limits] & iv. 

Were the word /ervices to be taken in its utmoſt latitude (negative included as well as 
poſitive) this one head would cover the whole law. To this place then are to be re- 
ſerred ſuch ſervices only, the with- holding of which does not coincide with any of the 
other offences for which ſeparate denominations have been provided. 

* Supra, xxvi. | 
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cexlviii [DIVISTON] of fences. 


INTROD. of your reach. In the former caſe, the nature of the change is 

Cones &VL cubs ſuch as to put it out of your power to make any uſe of it at all, 

in which caſe the thing is ſaid to be defiroyed, and the offence whereby 

it is ſo treated may be termed wrongful deftruftion : or ſuch only as to 

render the uſes it 1s capable of being put to of leſs value than before, 

in which caſe it is ſaid to be damaged, or to have ſuſtained damage, 

and the offence may be termed wrongful endamagement. Moreover, in 

as far as the value which a thing is of to you is conſidered as being 

liable to be in ſome degree impaired by any act on the part of any 

other perſon exerciſed upon that thing, although on a given occaſion 

no perceptible damage ſhould enſue, the exerciſe of any ſuch act is 

5 commonly treated on the footing of an offence, which may be termed 
_ wrongful uſing or occupation. 

1 | If the cauſe of the thing's failing in its capacity of being os uſe 

i to you, lies in the exterior ſituation of it with relation to you, 

\ the offence may be ſtiled wrongful detainment *. Wrongful detain- 

ment, during any given period of time, may either be accompanied 

with the intention of detaining the thing for ever (that is, for an 

indefinite time) or not: if it be, and if it be accompanied at the 

ſame time with the intention of not being amenable. to law 

for what is done, it ſeems to anſwer to the idea commonly an- 

nexed to the word embezzlement : an offence which 1s commonly ac- 


companied with breach of truſt v. In the caſe of wrongful occupa- 
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o In the Engliſh law, detinue and detainer : detinue applied chiefly to moveables; 
detainer to immoveables, Under detinue and detainer caſes are alſo compriſed, in 
which the offence conſiſts in forbearing to transfer the legal poſſeſſion of the thing : 
ſuch caſes may be conſidered as coming under the head of wrongful non- inveſtment. 
The diſtinction between mere phyſical poſſeſſion and legal poſſeſſion, where the latter is 
ſhort-lived and defeaſible, ſeems ſcarcely hitherto to have been attended to. In a 
multitude of inſtances they are confounded under the ſame expreſſions. The cauſe is, 
that probably under all laws, and frequently for very good reaſons, the legal poſſeſſion, 
with whatever certainty defeaſible upon the event of a trial, is, down to the time of 
that event, in many caſes annexed to the appearance of the phyſical, 


P In attempting to exhibit the import belonging to this and other names of offences 
in common uſe, I muſt be underſtood to ſpeak all along with the utmoſt diffidence. 
The truth is, the import given to them is commonly neither determinate nor uni— 
form : ſo that in the nature of things, no definition that can be given of them by a 
private perſon can be altogether an exact one, To fix the ſenſe of them — only 
to the legiſlator. 


tion, 


— 


[DIVISION] V ofencee. cCeexlix 


tion, the phyſical faculty of occupying may have been obtained with INTROD. 
or without the aſſiſtance or conſent of the proprietor, or other perſon C#42- XVI. 
appearing to have a right to afford ſuch aſſiſtance or conſent. If 

without ſuch aſſiſtance or conſent, and the occupation be accompanied 

with the intention of detaining the thing for ever, together with the 

intention of not being amenable to law for what is done, the offence Ty 
ſeems to anſwer to the idea commonly annexed to the word theft or 

ſtealing. If in the ſame circumſtances a force is put upon the body 

of any perſon who uſes, or appears to be diſpoſed to uſe, any endea- 

vours to prevent the act, this ſeems to be one of the caſes in which 

the offence is generally underſtood to come under the name of 


robbery. | 
If the phyſical faculty in queſtion was obtained with the aſſiſtance 


or conſent of a proprietor or other perſon above ſpoken of, and till 
the occupation of the thing is an offence, it may have been either 
becauſe the aſſiſtance or conſent was not fairly, or becauſe it was not 
freely, obtained. If not fairly obtained, it was obtained by falſhood, 
which, if -adviſed, is in ſuch a caſe termed fraud: and the offence, if 
accompanied with the intention of not being amenable to law, may be 
termed fraudulent obtainment or defraudment . If not freely obtained, 
it was obtained by force: to wit, either by a force put upon the body, 
which has been already mentioned, or by a force put upon the mind. 
If by a force put upon the mind, or in other words, by the application 
of coercive motives *, it muſt be by producing the apprehenſion of ſome 
evil: which evil, if the act is an offence, muſt be ſome evil to which on 
the occaſion in queſtion the one perſon has no right to expoſe the other. 
This is one caſe in which, if the offence be accompanied with the in- 
tention of detaining the thing for ever, whether it be or be not ac- 
companied with the intention of not being amenable to law, it ſeems 


2 The remaining caſes come under the head of uſurpation, or wrongful inveſtment 
of property. The diſtinftion ſeems hardly hitherto to have been attended to: it turns 
like another, mentioned above, upon the diſtinction between legal poſſeſſion and 
phyſical. The ſame obſervation may be applied to the caſe of extortion hereafter 
following. 

* Vide ſupra, xxvii. p. cexxxvii. 
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INTRO PD. to agree + ads the idea of what is commonly meant by extortion." Now the 


cl 
Char. ik 


part a man takes in expoſing another to the evil in queſtion, muſt be 
either a poſitive or a negative part. In the former caſe, again, the evil 
muſt either be preſent or diſtant. In the caſe then where the aſſiſtance or 
conſent is obtained by a force put upon the body, or where, if by a force 
put upon the mind, the part taken in the expoſing a man to the appre. 
henſion of the evil is poſitive, the evil preſent, and the object of it his 
perſon, and if at any rate the extortion, thus applied, be accompa-. 
nied with the intention of not being amenable to law, it ſeems to 

agree with the remaining caſe of what goes under the name of robbery. 
As to diſſipation in breach of truſt, this, when productive of a pe- 
cuniary profit to the truſtee, ſeems to be one ſpecies of what is com. 
monly meant by peculation. Another, and the only remaining one, 
feems to conſiſt in acts of occupation exerciſed by the truſtee upon 
the things which are the objects of the fiduciary property, for his 
own benefit, and to the damage of the beneficiary. As to robbery, 
this offence, by the manner in which the aſſiſtance or conſent is obtained; 
becomes an offence againſt property and perſon at the ſame time, Diſ- 
Gpation in breach of truſt, and peculation, may perhaps be more com- 
modiouſly treated of under the head of offences againſt truſt .. After 
theſe exceptions, we have thirteen .genera or principal kinds of 
offences againſt property, which, when ranged in the order moſt 
commodious for examination, may ſtand as follows, viz. 1, Wrong- 
ful non-inveſtment of property. 2. Wrongful interception of pro- 
perty. 3. Wrongful. diveſtment 0 property. 4. Uſurpation of pro- 
perty. 5. Wrongful inveſtment of property. 6. Wrongful with- 
holding of ſervices. 7. Wrongful deſtruction or endamagement. 
8. Wrongful occupation. 9. Wrongful detainment. 10. Embezzle- 
ment. 11. Theft. 12. Defraudment. 13 Extortion.*. | 
We. 


1 Uſury, which, if it muſt be an offence, is an offence committed with conſent, that, 
is, with the conſent of the party. ſuppoſed to be injured, cannot merit a place in the 
catalogue of offences, unleſs the conſent were either unfairly obtained or unfreely: in. 
the firſt caſe, it coincides with defraudment; in the other, with extortion. 

J. SEMI-PUBLIC OFFENCES» 1. Wrongful diveſtmont, interception, uſurpation, 


& c. 
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I VIS TON of offences. 


We proceed now to; conſider offences which are complex in their 
effects. Regularly, indeed, we ſhould come to offences againſt con- 
dition; but it will be more convenient to ſpeak firſt of offences by 
which a man's interelt is affected in two of che n points at 
once. 


XXXVI. 

Firſt then; with regard to offences which affect perſon and reputation 
together. When any man, by a mode of treatment which affects the 
perſon, injures the reputation of another, his end and purpoſe muſt 
have been either his own immediate pleaſure, or that ſort of reflected 
pleaſure, which in certain circumſtances may be reaped from the ſuf- 


fering of another. Now the only immediate pleaſure worth regarding, 


which any one can reap from the perſon of another, and which at the 
ſame time is capable of affecting the reputation of the latter, is the plea- 
ſure of the venereal appetite *. This pleaſure, then, if reaped at all, muſt 
have been reaped either againſt the conſent of the party, or with conſent. 
If with conſent, the conſent muſt have been obtained either freely and 
fairly both, or freely but not fairly, or elſe not even freely ; in which 


caſe the fairneſs is out of the queſtion, If the conſent be altogether 


wanting, the offence is called rape: if not fairly obtained, ſeduction 
ſimply: if not freely, it may be called forcible ſeduction. In any caſe, 
either the offence has gone the length of conſummation, or has ſtopt 
ſhort of that period: if it has gone that length, it takes one or other 
of the names juſt mentioned: if not, it may be included alike in all 
caſes under the denomination of a fmple laſcivious injury. Laſtly, to 


&c. of valuables, which are the property of a corporate body ; or which are in the in- 
diſcriminate occupation of a neighbourhood ; ſuch as pariſh churches, altars, relicks, 
and other articles appropriated to the purpoſes of religion : or things which are in the 
indiſcriminate occupation of the public at large; ſuch as mile-ſtones, market-houſes, 
exchanges, public gardens, -and cathedrals. 2, Setting' on foot what have been called 
bubbles, or fraudulent partnerſhip, or gaming adventures; propagating falſe news, to 
raiſe or ſink the value of ſtocks, or of any other denomination of property. 

IT. SELF-REGARDING OFFENCES. 1. Idleneſs. 2. Gaming. 3. Other ſpecies of 
prodigality. | ED 
| See ch. v. [Pleaſures and Pains. ] 
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[DIVISIONIJ of enter. 
take the caſe where a man injuring you in your reputation, by pro- 
ceedings that regard your perſon, does it for the ſake of that ſort 
of pleaſure which will ſometimes reſult from the contemplation of 
another's pain. Under theſe circumſtances either the offence has ac- 
tually gone the length of a corporal injury, or it has reſted in menace- 
ment: in the firſt caſe it may be ſtiled a corporal inſult; in the other, 
it may come under the name of inſulting menacement. And thus we 
have fix genera, or kinds of offences, againſt perſon and reputation 
together ; which, when ranged in the order moſt commodious for con- 
ſideration, will ſtand thus: 1. Corporal inſults. 2. Inſulting menace- 
ment. 3. Seduction. 4. Rape. 5. Forcible ſeduction. 6. Simple 
laſcivious injuries. | 

XXX VII. 
Secondly, with reſpect to thoſe which affect perſon and property 
together. That a force put upon the perſon of a man may be 


among the means by which the title to property may be unlawfully 


taken away or acquired, has been already ſtated *. A force of this ſort 
then is a circumſtance which may accompany the offences of wrongful 
interception, wrongful diveſtment, uſurpation, and wrongful inveſtment. 
But 1n theſe caſes the intervention of this circumſtance does not happen 
to have given any new denomination to the offence *. In all or any 
of theſe caſes, however, by prefixing the epithet forcible, we may have 
ſo many names of offences, which may either be conſidered as con- 
ſtituting ſo many ſpecies of the genera belonging to the diviſion of of- 
fences againſt property, or as ſo many genera belonging to the diviſion 
now before us. Among the offences that concern the enjoyment of the 
thing, the caſe is the ſame with wrongful deſtruction and wrongful 
endamagement; as alſo with wrongful occupation and wrongful 
detainment. As to the offence of wrongful occupation, it is only 
in the caſe where the thing occupied belongs to the claſs of im- 


© I. SEMI-PUBLIC OFFENCES—NONE. | | 
IT. SELF-REGARDING OFFENCES, Is Sacrifice of virginity, 2. Indecencies not public. 


v In the technical language of the Engliſh law, property ſo acquired is ſaid to be 
acquired by dureſs. 


Supra. 


moveables, 


MIVISION] ff fences. : ecliii 

moveables, that, when accompanied by the kind of force in queſtion, INTROD. 
has obtained a particular name which is in common uſe: in this S. * 
caſe it is called forcible entry: forcible detainment, as applied alſo to 
immoveables, but only to immoveablesb has obtained, among lawyers at 

leaſt, the name of forcible detainerx. As to rabbery, the relation which 

it bears to theſe other offences, and the claim which it has to a place 

in the diviſion now before us, have been already ſtated F, And thus 

we may diſtinguiſh ten genera, or kinds of offences, againſt perſon 

and property together, which, omitting for conciſeneſs ſake the epi- 

thet wrongful, will ſtand thus: 1. Forcible interception of property. 

2. Forcible diveſtment of property. 3. Forcible uſurpation. 4. For- 

cible inveſtment. 5. Forcible deſtruction or endamagement. 6. For- 

cible occupation of moveables. 7. Forcible entry. 8. Forcible de- 

tainment of moveables. 9. Forcible detainment of immoveables. 

10. Robbery J. 
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XXXVIII. 
We come now to offences againſt condition. A man's condition or Offences 

ſtation in life is conſtituted by the legal relation he bears to the per- 1 pl 
ſons who are about him; that is, as we have already had occaſion to Conditions, fl 
ſhew +, by duties, which, by being impoſed on one ſide, give birth domeſtic or 4 
to rights or powers on the other. Theſe relations, it is evident, may be civil. 15 
almoſt infinitely diverſified. Some means, however, may be found of 
circumſcribing the field within which the varieties of them are diſ- 


played. In the firſt place, they muſt either be ſuch as are capable of 
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* Applied to moveables, the circumſtance of force has never, at leaſt by the tech- 
nical part of the language, been taken into account: no ſuch combination of terms 
as forcible occupation is in current uſe, The word detinue is applied to moveables only: 
and (in the language of the law) the word Forcible has never been combined with it. 
The word applied to immoveables is detainer: this is combined with the word 

forcible : and what is ſingular, it is ſcarcely in uſe without that word. It was im- 
poſſible to ſteer altogether clear of this technical nomenclature, on account of the in- 
fluence which it has on the body of the language. | 


I. SEMI-PUBLIC OFFENCES. I. Incendiariſm. 2. Wrongful inundation. 
II. SELF-REGARDING OFFENCES —NONC, 


Supra, xxxv. + Supra, xxv. note [J. 
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diſplaying e withia, the. circle of a private family, or Rik As 8 


require a larger ſpace. The conditions conſtituted by the former ſort 
of. relations may be ſtiled domeſtic thoſe conſtituted. by the latter, 
civil, 
XXXIX. | 
As to domeſtic conditions, the legal relations . by which they are 
conſtituted may be diſtinguiſhed into 1. Such as are ſuperadded to re- 
lations purely natural: and 2. Such as, without any ſuch natural baſis, 
ſubſiſt purely by inſtitution. By relations purely natural, I mean 
thoſe which may be ſaid to ſubſiſt between certain perſons i in virtue 
of the concern which they themſelves, or certain other perſons, 
have had in the proceſs which is neceſſary to the continuance of the 
ſpecies. e , may be diſtinguiſhed, in the firſt place, 
into contiguous and uncontiguous. The uncontiguous ſubſiſt through 
the intervention of ſuch as are contiguous. The contiguous may 
be diſtinguiſhed, in the firſt place, into connubial, and poſt-connu- 
bial *. Thoſe which may be termed connubial are two: 1. That 
which the male bears towards the female: 2. That which the 
female bears to the male. The poſt-connubial are either pro- 
dufive or derivative. The productive is that which the male and 


female above-mentioned bear each of them towards the children 


who 


2 By the terms connubial and poſt-connubial, all J mean at preſent to bring to view is, 
the mere phyſical union, apart from the ceremonies and legal engagements that will 


afterwards be conſidered as accompanying 1t. 


2 The vague and undetermined nature of the fictitious entity, called a relation, is, 
on occaſions like the preſent, apt to be productive of a good deal of confuſion. A 
relation is either ſaid to be borne by one of the objects which are parties to it, to the 
other, or to /ub/ft between them. The latter mode of phraſeology is, perhaps, rather 
the more common. In ſuch caſe the idea ſeems to be, that from the conſideration of 
the two objects there reſults but one relation, which belongs as it were in common to 
them both. In ſome caſes, this perhaps may anſwer the purpoſe very well: it will 
not, however, in the preſent caſe. For the preſent purpoſe it will be neceſſary we 
ſhould conceive two relations as reſulting from the two objects, and Lorne, fince ſuch. 


is the phraſe, by the one of them to or towards the other; one xelatzon borne by the 
. | firſt 


VISO NI N, % 
who! are the immediate fruit. of their union; this i is termed the cer INTROD. 1 7 
of parentality. Now as the parents muſt be, ſo the children may 9 1 
of different ſexes. Accordingly the relation of parentality may be 
diſtinguiſhed into four ſpecies: 1. That which a father bears to his 
fon : this is termed paternity. 2. That which a father bears to his 
daughter: this alſo is / termed- paternity. 3. That which a mother 
bears to her ſon: this is called maternity. 4. That which a mother 
bears to her daughter: this alſo is termed maternity. Uncontiguous 
natural relations may be diſtinguiſhed" inte immediate and remote. Such 
as are immediate, are what one perſon bears to another in conſequence 
of their bearing each of -them one ſimple relation to ſome third perſon. 
Thus the paternal grandfather 1 is related to the paternal grandſon by 
means of the two different relations, of different kinds, which together 
they bear to the father: the brother on the father's ſide, to the brother, 
by means of the two' relations of the ſame kind, which together they 
bear to the father. In the ſame manner we might proceed to find 
places in the ſyſtem for the infinitely-diverſified relations which reſult 
from the combinations that may be formed by mixing together-the- 
ſeveral ſorts of relationſhips by aſcent, relationſhips by deſcent,” collateral. 
relationſhips, and relationſhips by affinizy : which latter, when the union 
between the two parties through whom the affinity takes place is ſanc- 
tioned by matrimonial ſolemnities, are termed relationſhips by mar- 
riage, But this, as it would be a moſt intricate and tedious taſk, ſo 
happily 1 is it, for the preſent purpoſe, an unneceſſary one. The only 
natural relations to which it will be neceſſary to pay any particular 
attention, are thoſe which, when ſanctioned by law, give birth to the 
conditions of huſband and wife, the two relations comprized under the 
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firſt object to the ſecond: another relation borne by the ſecond object to the firſt, 1 
This is neceſſary on two accounts: 1. Becauſe for the relations themſelves there are | 

in many inſtances ſeparate names: for example, the relations of guardianſhip and 

wardſhip : in which caſe, the ſpeaking of them as if they were but one, may be pro- 

ductive of much confuſion. 2. Becauſe the two different relationſhips give birth to ſo 

many conditions: which conditions are ſo far different, that what is predicated and 

will hold good of the ons will, in various 8 Partienla, as we ſhall fee, not hold good 

af the other. = | 
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head of parentality, and the correſponding relations comprized under 
the head of filiality or filiation. 

What then are the relations of a legal kind which can be ſuper- 
induced upon the above-mentioned natural relations? They muſt be 
ſuch as it is the nature of law to give birth to and eſtabliſh. But the 
relations which ſubſift purely by inſtitution exhauſt, as we ſhall ſee, the 
whole ſtack of relationſhips which it is in the nature of the law to give 
birth to and eſtabliſh. The relations then which can be ſuperinduced 
upon thoſe which are purely natural, cannot be in themſelves any other 
than what are of the number of thoſe which ſubſiſt purely by inſtitution : 
ſo that all the difference there can be between a legal relation of 
the one ſort, and a legal relation of the other ſort, 'is, that in the 
former caſe the circumſtance which gave birth to the natural relation 
ſerves as a mark to indicate where the legal relation is to fix: in the 
latter caſe, the place where the legal relation is to attach is deter- 
mined not by that circumſtance but by ſome other. From theſe con- 
ſiderations it will appear manifeſtly enough, that for treating of the 
ſeveral ſorts of conditions, as well natural as purely conventional, in 
the moſt commgdious order, it will be neceſſary to give the precedence 
to the latter. Proceeding throughout upon the ſame principle, we 
ſhall all along give the priority, not to thoſe which are firſt by nature, 
but to thoſe which are moſt ſimple in point of deſcription. There is 
no other way of avoiding perpetual anticipations and repetitions, 

1 

We come now to conſider the domeſtic or family relations, which 
are purely of legal inſtitution. It is to theſe in effect, that both kinds 
of domeſtic conditions, conſidered as the work of law, are indebted 
for their origin. When the law, no matter for what purpoſe, takes 
upon itſelf to operate, in a matter in which it has not operated be- 
fore, it can only be by impoſing obligation. Now when a legal ob- 
ligation is impoſed on any man, there are but two ways in which it 
can in the firſt inſtance be enforced. The one is by giving the power 


of enforcing it to the party in whoſe favour it is impoſed : the other 


See ch. xvii. [Limits] S iii. 
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is by reſerving that power to certain third perſons, who, in virtue of INTROPD. 


their poſſeſſing it, are ſtiled miniſters of juſtice. In the firſt caſe, the 
party favoured is ſaid to poſſeſs not only a rigbt as againſt the party 
obliged, but alſo a power over him: in the ſecond caſe, a right only, 
uncorroborated by power. In the firſt caſe, the party favoured may 
be ſtiled a ſuperior, and as they are both members of the ſame family, 
a domeſtic ſuperior, with reference to the party obliged : who, in the 
ſame caſe, may be ſtiled a domeſtic inferior, with reference to the party 
favoured. Now in point of poſſibility, it is evident, that domeſtic 
conditions, or a kind of fictitious poſſeſſion analogous to domeſtic 
conditions, might have been looked upon as conſtituted, as well by 
rights alone, without powers on either ſide, as by powers. But in 
point of utility * it does not ſeem expedient : and in point of fact, 


probably 


b Two perſons, who by any means ſtand engaged to live together, can never 
live together long, but one of them will choofe that ſome a& or other ſhall be done, 
which the other will chooſe ſhould not be done. When this is the caſe, how 1s the 
competition to be decided? Laying aſide generoſity and good-breeding, which are the 
tardy and uncertain fruits of long-eſtabliſhed laws, it is evident that there can be no 


certain means of deciding it but phyſical power: which indeed is the very means by 
which family as well as other competitions muſt have been decided, long before any 


ſuch office as that of legiſlator had exiſtence. This then being the order of things 
which the legiſlator finds eſtabliſhed by nature, how ſhould he do better than to ac- 
quieſce in it? The perſons who by the influence of cauſes that prevail every where, 
ſtand engaged to live together, are, 1. Parent and child, during the infancy of the lat- 
ter: 2. Man and wife: 3. Children of the ſame parents. Parent and child, by neceſ- 
ſity : ſince, if the child did not live with the parent (or with ſomebody ſtanding in the 
place of the parent) it could not live at all: hufband and wife, by a choice approaching 
to neceſſity: children of the ſame parents, by the neceflity of their living each of them 
with the parents. As between parent and child, the neceſſity there is of a power on the 
part of the parent for the preſervation of the child ſuperſedes all farther reaſoning. 
As between man and wife, that neceſſity does not ſubſiſt. The only reaſon that applies 
to this caſe is, the neceſſity of putting an end to competition, The man would have 
the meat roaſted, the woman boiled : ſhall they both faſt till the judge comes in to 
dreſs it for them? The woman would have the child dreſſed in green ; the man, in 
blue: ſhall the child be naked till the judge comes in to-clothe it? This affords a 
reaſon for giving a power to one or other of the parties : but it affords none for giving the 
power to the one rather than to the other. How then ſhall the legiſlator determine ? 
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J probably owing to the invariable perception which men muſt have had 


Cray; 


FI" „ 
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of the inexpediency, no ſuch conditions ſeem ever to have been con- 
ſtituted by ſuch feeble bands. Of the legal relationſhips then, which 
are capable of being made to ſubſiſt within the circle of a family, 
there remain thoſe only in which the obligation is enforced by power. 
Now then, wherever any ſuch power is conferred, the end or purpoſe 
for which it was conferred (unleſs the legiſlator can be ſuppoſed to a& 
without a motive) muſt have been the producing; of a benefit to ſome- 
body: in other words, it muſt have been conferred for the ſake of 
ſomebody. The perſon then, for whoſe ſake it is conferred, muſt 
either be one of the two parties juſt mentioned, or a third party: if 
one of theſe two, it muſt be either the ſuperior or the inferior. If the 
ſuperior, ſuch ſuperior is commonly called a maſter; and the inferior 
1s termed his ſervant: and the power may be termed a beneficial one. 
If it be for the ſake of the inferior that the power is eſtabliſhed, the 
ſuperior 1s termed a guardian; and the inferior his ward: and the 
power, being thereby coupled with a truſt, may be termed a fiduciary 
one. If for the ſake of a third party, the ſuperior. may be termed a 


Suppoſing it equally eaſy to give it to either, let him look ever ſo long for a reaſon why 
he ſhould give it to the one rather than to the other, and he may look in vain. But 
how does the matter ſtand already? for there were men and wives (or, what comes to 
the ſame thing, male and female living together as man and wife) before there were 
legiſlators. Looking round him then, he finds almoſt every where the male the ſtronger 
of the two; and therefore poſſeſſing already, by purely phyſical means, that power 
which he is thinking of beſtowing on one of them by means of law. How then can 
he do ſo well as by placing the legal power in the ſame hands which are beyond com- 
pariſon the more likely to be in poſſeſſion of the phyſical? in this way, few tranſgreſ- 
fions, and few calls for puniſhment : in the other way, perpetual tranſgreſſions, and 
perpetual calls for puniſhment. Solon is ſaid to have transferred the ſame idea to the 
diſtribution of ſtate powers. Here then was generalization here was the work of genius. 
But in the diſpoſal of domeſtic power, every legiſlator, without any effort of genius, 
has been a Solon. So much for reaſons : add to which, in point of motives +, that 
le gi-lators ſeem all to have been of the male ſex, down to the days of Catherine, I 
ſpeak here of thoſe who frame laws, not of thoſe who touch them with a ſcepter, 


Social motives : ſympathy for the public: love of reputation, &c, 
+ $Se'f-rezarding motives: or ſocial motives, which are ſocial in a leſs extent: ſympathy for perſons of a 


particular deſcription ; perſons of the ſame ſex, 


ſuperintendaut; 
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ſuperintendant; and the inferior his ſubordinate. This third party will INTROD. 
either be an aſſignable individual or ſet of individuals, or a ſet of un- Gp — 
aſſignable individuals. In this latter caſe the truſt is either a public 
or a ſemi- public one: and the condition which it conſtitutes is not of 
the domeſtic, but of the civil kind. In the former caſe, this third 
party or principal, as he may be termed, either has a beneficial power 
over the ſuperintendant, or he has not: if he has, the ſuperintendant 
is his ſervant, and conſequently ſo alſo is the ſubordinate: if not, the 
ſuperintendant is the maſter of the ſubordinate; and all the advantage 
which the principal has over his ſuperintendant, is that of poſſeſſing 
a ſet of rights, uncorroborated by power; and therefore, as we have 
ſeen *, not fit to conſtitute a condition of the domeſtic kind. But be 
the condition what it may which 1s conſtituted by theſe rights, of 
what nature can the obligations be, to which the ſuperintendant is ca- 
pable of being ſubjected by means of them? They are neither more 
nor leſs than thoſe which a man is capable of being ſubjected to by 
powers. It follows, therefore, that the functions of a principal and 
his ſuperintendant coincide with thoſe of a maſter and a ſervant ; and 
conſequently that the offences relative to the two former conditions 
will coincide with the offences relative to the two latter. 
| . 

Offences to which the condition of a maſter, like any other kind Offences 
of condition, is expoſed, may, as hath been already intimated +, be ers. Bs 
diſtinguiſhed into ſuch as concern the exiſtence of the condition it- à maſter. 
ſelf, and ſuch as concern the performance of the functions of it, 
while ſubſiſting. Firſt then, with regard to ſuch as affect its exiſtence. 

It 1s obvious enough that the ſervices of one man may be a benefit to 
another : the condition of a maſter may therefore be a beneficial one. 
It ſtands expoſed, therefore, to the offences of wrongful non-inveſt- 
ment, wrongful interception, uſurpation, wrongful inveſtment, and wrong- 
ful diveſtment. But how ſhould it ſtand expoſed to the offences of 
wrongful abdication, wrongful detrefation, and wrongful impoſition ? 
Certainly it cannot of itſelf; for ſervices, when a man has the power 
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Care XVI. But if to the powers; by which the condition of a maſter is conſtituted, 


the law thinks fit to annex any obligation on the part of the maſter; 
for inſtance, that of affording maintenance, or giving Wages, to the 
ſervant, or paying money to any body elſe ; it is evident that, in vir- 
tue of ſuch obligation, the condition may become a burthen. In this 
caſe, however, the condition poſſeſſed by the maſter will not, properly 
ſpeaking, be the pure and ſimple condition of a maſter : it will be 2 
kind of complex object, reſolvable into the beneficial condition of a 
maſter, and the burthenſome obligation which is annexed to it. Still 
however, if the nature of the obligation lies within a narrow compaſs, 
and does not, in the manner of that which conſtitutes a truſt, interfere 
with the exerciſe of thoſe powers by which the condition of the ſu- 
perior is conſtituted, the latter, notwithſtanding this foreign mixture, 
will ſtill retain the name of maſterſhip ©. In this caſe therefore, but 
not otherwiſe, the condition of a maſter may ſtand expoſed to the of- 
fences of wrongful abdication, wrongful detrectation, and wrongful im- 
puſition. Next as to the behaviour of perſons. with reference to this. 
condition, while conſidered as ſubſiſting. In virtue of its being a 
benefit, it is expoſed to diſturbance. This diſturbance will either be 
the offence of a ſtranger, or the offence of the ſervant himſelf, Where 
it is the offence of a ſtranger, and is committed by taking the perſon 
of the ſervant, in circumſtances in which the taking of an object be- 
longing to the claſs of things would be an act of theft, or (what is. 
ſcarcely worth diſtinguiſhing from theft) an act of embezzlement, it 
may be termed /ervant-ftealing. Where it is the offence of the ſervant 
himſelf, it is ſtiled breach of duty. Now the moſt flagrant ſpecies of 
breach of duty, and that which includes indeed every other, 1s that 
which conſiſts in the ſervant's withdrawing himſelf from the place in 


© In moſt civilized nations there is a ſort of domeſtic condition, in which the ſuperior 


is termed a maſter, while the inferior is termed ſometimes indeed a ſervant, but more 


particularly and more frequently an apprentice. In this caſe, though the ſuperior is, in 
point of uſage, known by no other name than that of a maſter, the relationſhip is in. 
point of fact a mixt one, compounded of that of naſter and that of guardian. 


which. 
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which, the duty ſhould be performed. This ſpecies of breach of duty 
is termed elopement. Again, in virtue of the power belonging to this 
condition, it is liable, on the part of the maſter, to abuſe. But this 
power is not coupled with a truſt. The condition of a maſter is there- 
fore not expoſed to any offence which is analogous to breach of truſt. 
Laſtly, on account of its being expoſed to abuſe, it may be conceived 
to ſtand, in point of poſſibility, expoſed to bribery, But conſidering 
how few, and how inſignificant, the perſons are who are liable to be 
ſubject to the power here in queſtion, this is an offence which, on ac- 
count of the want of temptation, there will ſeldom be any example of 
in practice. We may therefore reckon thirteen ſorts of offences to 
which the condition of a maſter is expoſed; viz. 1. Wrongful non- 
inveſtment of maſterſhip. 2. Wrongful interception of maſterſhip. 
3. Wrongful diveſtment of maſterſnip. 4. Uſurpation of maſterſhip. 
5. Wrongful inveſtment of maſterſhip. 6. Wrongful abdication of 
maſterſhip. 7. Wrongtui. detrectation of maſterſhip. 8. Wrongful 
impoſition of maſterſhip. 9. Abuſe of maſterſhip. 16. Diſturbance 
of maſterſhip. 11. Breach of duty in ſervants. 12. Elopement of 
ſervants. 13. Servant-ſtealing. 
XLII. | 

As to the power by which the condition of a maſter is. conſtituted, 
this may be either limited or unlimited. When it is altogether un- 
limited, the condition of the ſervant is ſtiled pare flavery. But as the 
rules of language are as far as can be conceived from being ſteady on 
this head, the term ſlavery is commonly made uſe of wherever the 
limitations preſcribed to the power of the maſter are looked upon as 
inconſiderable. Whenever any ſuch limitation is preſcribed, a kind of 
fictitious entity is thereby created, and, in quality of an incorporeal 
object of poſſeſſion, is beſtowed upon the ſervant: this object is of the 
claſs of thoſe which are called rights : and in the preſent caſe is termed, 
in a more particular manner, a liberiy; and ſometimes a privilege, an 


immunity, or an exemption. Now thoſe limitations on the one hand, 


and theſe liberties on the other, may, it is evident, be as various as 
the acts (poſitive or negative) which the maſter may or may not have 
the power of obliging the ſervant to ſubmit to or to perform. Cor- 

reſpondent 
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reſpondent then to the infinitude of theſe liberties, is the infinitude of 
the modifications which the condition of maſterſhip (or, as it is more 
common to ſay in ſuch a cafe, that of ſervitude) admits of. "Theſe 
modifications, it is evident, may, in different countries, be infinitely 
diverſified. In different countries, therefore, the offences characterized 
by the above names will, if ſpecifically conſidered, admit of very dif- 
ferent deſcriptions. If there be a ſpot upon the earth ſo wretched as 


to exhibit the ſpectacle of pure and abſolutely unlimited ſlavery, on 


that ſpot there will be no ſuch thing as any abuſe of maſterſhip ; 
which means neither more nor leſs than that no abuſe of maſterſhip 
will there be treated on the footing of an offence. As to the queſtion, 
Whether any, and what, modes of ſervitude ought to be eftabliſhed or 
kept on foot? this is a queſtion, the ſolution of which belongs to the 
civil branch of the art of legiſlation. | 

hee, XLIII. 

Next, with regard to the offences that may concern the condition 
of a ſervant. It might ſeem at firſt ſight, that a condition of this kind 
could not have a ſpark of benefit belonging to it: that it could not 
be attended with any other conſequences than ſuch as rendered it a 
mere burthen. But a burthen itſelf may be a benefit, in compariſon of 
a greater burthen. Conceive a man's ſituation then to be ſuch, that 
he muſt, at any rate, be in a ſtate of pure ſlavery. Still may it be 
material to him, and highly material, who the perſon is whom he has 
for his maſter. A ſtate of ſlavery then, under one maſter, may be a 
beneficial ſtate to him, in compariſon with a ſtate of ſlavery under 
another maſter, The condition of a ſervant then is expoſed to the 
ſeveral offences to which a condition, in virtue of its being a be- 
neficial one, is expoſed . More than this, where the power of the 


4 It may ſeem at firſt, that a perſon who is in the condition of a ſlave, could not 
have it in his power to engage in ſuch courſe of proceeding as would be neceſſary, in 
order to give him an apparent title to be reckoned among the ſlaves of another maſter. 
But though a ſlave in point of right, it may happen that he has eloped for inſtance, 
and is not a ſlave in point of fa#: or, ſuppoſe him a ſlave in point of fact, and ever 


fo vigilantly guarded, {till a perſon connected with him by the ties of ſympathy, might 


do that for him which, though willing and aſſenting, he might not be able to do for 
himſelf: might forge a deed of donation, for example, from the one maſter to the 


other, | | 
| maſter 
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maſter is limited, and the n annexed to it, and thence the IN TROPD. 


liberties of the ſervant, are conſiderable, the ſervitude may even C#47. XVI. 
be poſitively eligible. For amongſt thoſe limitations may be ſuch as 


are ſufficient to enable the ſervant to poſſeſs property of his own : 
being capable then of. poſſeſſing property of his own, he may be 
capable of receiving it from his maſter: in ſhort, he may re- 
ceive wages, or other emoluments, from his maſter : and the benefit 


reſulting from. theſe wages may be ſo conſiderable as to outweigh the 


burthen of the ſervitude, and, by that means, render that condition 
more beneficial upon the whole, and more eligible, than that of one 


who is not in any reſpect under the controul of any ſuch perſon as a 


maſter. Accordingly,. by theſe means the condition of the ſervant may 
be ſo eligible, that his entrance into it, and his continuance in it, may 
have been altogether the reſult of his own choice. 

That the nature of the two conditions may be the more clearly under- 
ſtood, it may be of uſe to ſhew the ſort of correſpondency there is be- 
tween the offences which affect the exiſtence of the one, and thoſe which 
affect the exiſtence of the other. That this correſpondency cannot but be 
very intimate is obvious at firſt ſight. It is not, however, that a given of- 
fence in the former catalogue coincides with an offence of the ſame 
name in the latter catalogue : uſurpation of ſervantſhip with uſurpa- 
tion of maſterſhip, for example. But the caſe is, that an offence of 
one denomination in the one catalogue coincides with an offence of a 
different denomination in the other catalogue. Nor is the coincidence 
conſtant and certain: but liable to contingencies, as we ſhall ſee. Firſt 
then, wrongful non-inveſt ent of the condition of a ſervant, if it be 
the offence of one who ſhould have been the maſter, coincides with 
wrongful detrectation of maſterſhip : if it be the offence of a third 
perſon, it involves in it non-inveftment-of maſterſhip, which, pro- 
vided the maſterſhip be in the eyes of him who ſhould have been 
maſter a beneficial thing, but not otherwiſe, is wrongful. 2. Wrong- 


ful interception of the condition of a ſervant, if it be the offence of 


him who ſhould have been maſter, coincides with wrongful detrec- 


tation of maſterſhip : if it be the offence of a third perſon, and the 


maſterſhip be a beneficial thing, it involves in it wrongful interception 
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of maſterſhip. 3. Wrongful diveſtment of ſervantſhip, if it be the 
offence of the maſter, but not otherwiſe, coincides with wrongful 
abdication of maſterſhip : if it be the offence of a ſtranger, it involves 
in it diveRtment of maſterſhip, which, in as far as the maſterſhip is a 
beneficial thing, is wrongful. 4. Uſurpation of ſervantſhip coincides 
neceſſarily with wrongful impoſition of maſterſhip : it will be apt to 
involve in it wrongful diveſtment of maſterſhip: but this only in che 
caſe where the uſurper, previouſly to the uſurpation, was in a ſtate of 
ſervitude under ſome other maſter. 5. Wrongful i ſtment. of ſer- 
vantſhip (the ſervantſhip being conſidered as a beneficial thing) co- 
incides with impoſition of maſterſnip; which, if in the eyes of the 
pretended maſter the maſterſhip ſhould chance to be a burthen, will 
be wrongful. 6. Wrongful abdication of ſervantſhip coincides with 
wrongful diveſtment of maſterſhip. 7. Wrongful detrectation of 
ſervantſhip, with wrongful aea-iazeftment of maſterſhip. 8. Wrong- 
ful impoſition of ſervantſhip, if it be the offence of the pretended 
maſter, coincides with uſurpation of maſterſhip: if it be the offence 
of a ſtranger, it involves in it impoſition of maſterſhip, which, if in 
the eyes of the pretended maſter the maſterſhip ſhould be a burthen, 
will be wrongful. As to abuſe of maſterſhip, diſturbance of maſter- 
ſhip, breach of duty in ſervants, elopement of ſervants, and ſervant- 
ſtealing, theſe are offences which, without any change of denomina- 
tion, bear equal relation to both conditions. And thus we may reckon 
thirteen ſorts of offences to which the condition of a ſervant ſtands 
expoſed : viz. 1. Wrongful non-inveſtment of ſervantſhip. 2. Wrong- 
ful interception of ſervantſhip. 3. Wrongful diveſtment of ſervant- 
ſhip. 4. Uſurpation of ſervantſhip. 5. Wrongful inveſtment of 
ſervantſhip. 6. Wrongful abdication of ſervantſhip. 7. Wrongful 
detrectation of ſervantſhip. 8. Wrongful impoſition of ſervantſhip. 
9. Abuſe of maſterſhip. 10. Diſturbance of maſterſhip. 11. Breach 
of duty in ſervants. 12. Elopement of ſervants. 13. Servant- 
ſtealing. 
XLIV. 
We now come to the offences to which the condition of a guardian 


is expoſed. A guardian is one who is inveſted with power over 
3 another, 


[DIVISION] of | ofnces. 


ward ; the power being to be exerciſed for the benefit of the ward. 
Now then, what are the caſes in which it can be for the benefit of one 
man, that another, living within the compaſs of the ſame family, ſhould 


exerciſe power over him? Conſider either of the parties by himſelf, 


and ſuppoſe him, in point of underſtanding, to be on a level with the 
other, it ſeems evident enough that no ſuch caſes can ever exiſt'. To 
the production of happineſs on the part of any given perſon (in like 
manner as to the production of any other effect which is the reſult of 
human agency) * three things it is neceſſary ſhould concur : knowledge, 
inclination, and phyſical power. Now as there is no man who is ſo 


ſure of being inclined, on all occaſions, to promote your happineſs as 


you yourſelf are, ſo neither is there any man who upon the whole can 
have had ſo good opportunities as you muſt have had of knowing what 
is moſt conducive to that purpoſe. For who ſhould know ſo well as 
you do what it is that gives you pain or pleaſure F? Moreover, as to 


power, it is manifeſt that no ſuperiority in this reſpect on the part of a 
ſtranger, could, for a conſtancy, make up for ſo great a deficiency as 


he muſt lie under in reſpect of two ſuch material points as knowledge 
and inclination. If then there be a caſe where it can be for the ad- 
vantage of one man to be under the power of another, it muſt be on 
account of ſome palpable and very conſiderable deficiency, on the part 
of the former, in point of intellects, or (which is the ſame thing in 
other words) in point of knowledge or underſtanding. Now there 
are two caſes in which ſuch palpable deficiency is known to take place. 
Theſe are, 1. Where a man's intellect is not yet arrived at that ſtate 
in which it is capable of directing his own inclination in the purſuit of 


happineſs: this is the caſe of infancy. 2. Where by ſome particular 


© Conſider them together indeed, take the ſum of the two intereſts, and the caſe, as 
we have ſeen (ſupra, xl.) is then the reverſe. That caſe, it is to be remembered, 
proceeds only upon the ſuppoſition that the two parties are obliged to live together; 
for ſuppoſe it to be at their option to part, and the neceſſity of eſtabliſhing the power 
ceaſes. | | : 


* See infra, liv. note. + Ch. xvii. [Limits] F1, 1 Ch. xiu. [Caſes unmeet] 5 iii. 
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known or unknown circumſtance his intellect has either never arrived 
at that ſtate, or having arrived at it has — from it: which is che 
caſe of inſanity. : 

By what means then is it to be aerated beider a man's inelles: 
is in that ſtate or no? For exhibiting the quantity of ſenſible heat in a 
human body we have a very tolerable ſort of inſtrument, the thermo- 
meter; but for exhibiting the quantity of intelligence, we have no 
ſuch inſtrument. It is evident, therefore, that the line which ſeparates 
the quantity of intelligence which is ſufficient for the purpoſes of ſelf- 
government from that which is 20 ſufficient, muſt be, in a great mea- 
ſure, arbitrary. Where the inſufficiency is the reſult of want of age, 
the ſufficient quantity of intelligence, be it what it may, does not ac- 
crue to all at the fame period of their lives. It becomes therefore 
neceſſary for legiſlators to cut the gordian knot, and fix upon a parti- 
cular period, at which and not before, truly or not, every perſon 


whatever ſhall be deemed, as far as depends upon age, to be in poſ- 


ſeſſion of this ſufficient quantity f. In this caſe then a line is drawn 
which may be the fame for eyery man, and in the deſcription of which, 
fuch as it is, whatever perſons are concerned may be certain of agree- 
ing: the circumſtance of time affording a mark by which the line in 
queſtion 'may be traced with the utmoſt degree of nicety. On 'the 
other hand, where the inſufficiency is the reſult of inſanity, there is 
not even this reſource: ſo that here the legiſlator has no other expe- 
dient than to appoint fome particular perſon or perſons to give a par- 
ticular determination of the queſtion, in every inſtance in which it oc- 
curs, according to his or their particular and arbitrary diſcretion. 


In certain nations, women, whether married or not, have been placed in a ſtate of 
perpetual wardſhip : this has been evidently founded on the notion of a decided in- 
feriority in point of intellects on the part of the female ſex, analogous to that which is 
the reſult of infancy or inſanity on the part of the male. This is not the only inſtance 
in which tyranny has taken advantage of its own wrong, alledging as a reaſon for the 
domination it exerciſes, an imbecillity, which, as far as it has been real, has been pro- 
duced by the abuſe of that very power which it is brought to juſtify. Ariſtotle, faſci- 
nated by the prejudice of the times, divides mankind into two diſtinct ſpecies, that of 
freemen, and that of ſlaves. Certain men were born to be ſlaves, and ought to be 


faves.—Why ? Becauſe they are ſo. 8 
Arbitrary 
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it can be exerciſed | is by confidezing whother the Had 00 eee. G XY a 
poſſeſſed by the individual in queſtion does or does not come up to the 
looſe and indeterminate idea which perſons ſo appointed may chance to 
entertain with reſpect to the quantity which is Ares ſufficient. 
ä XLV. 
The a being drawn, or ſuppoſed to be ſo, it is e to Duration to 


a man who cannot, with ſafety to himſelf, be left in his own power, ” * 
that he ſhould be placed in the power of another. How long then 
ſhould he remain ſo? Juft ſo long as his inability is ſuppoſed to con- 
tinue: that is, in the caſe of infancy, till he arrives at that period 
at which the law deems him to be of full age: in the caſe of inſanity, 
till he be of ſound mind and underſtanding. Naw it is evident, that 
this period, in the caſe of infancy, may not arrive for a conſiderable 
time: and in the caſe of inſanity, perhaps never. The duration of the 
power belonging to this truſt muſt therefore, in the one call, be deer 
conſiderable; in the other caſe, indefinite. 
XLVI. 

The next point to conſider, is what may be the extent of it? for as Powers that 1 
to what ought to be, that is a matter to be ſettled, not in a general 3 LR „ 
analytical ſketch, but in a particular and circumſtantial diſſertation. ought to be, 1 

annexed ty 2" 

By poſſibility, then, this power may poſſeſs any extent that can be it. Il 
1nagined: it may extend to any acts which, phyſically ſpeaking, it 1 
may be in the power of the ward to perform himſelf, or be the object 1 
of if exerciſed by the guardian. Conceive the power, for a moment, 1 
to ſtand upon this footing: the condition of the ward ſtands now ex- "iy 
actly upon a footing with pure ſlavery. Add the obligation by which | 0 | 
the power is turned into a truſt: the limits of the power are now very | 13 4 
conſiderably narrowed. What then is the purport of this obligation ?- | il | | 
Of what nature is the courſe of conduct it preſcribes ? It is ſuch a 3 
courſe of conduct as ſhall; be beſt calculated for procuring to the 1 
ward the greateft quantity of happineſs which his faculties, and the my 
circumſtances he is in, will admit of: ſaving always, in the firſt | ug 
place, the regard which the guardian is permitted to ſhew to his 16 


own happineſs ; and, in the fecond place, that which he is obliged, 
M m 2 as 


celxviii 
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as well as permitted, to ſhew to that of other men. This is in 
fact no other than that courſe of conduct which the ward, did he 
but know how, ought in point of prudence to maintain of himſelf: 
ſo that the buſineſs of the former is to govern the latter preciſely in the 
manner in which this latter ought to govern himſelf. Now to inſtruct 


each individual in what manner to govern his own conduct in the de- 


tails of life, is the particular buſineſs of private ethics: to inſtruct in- 
dividuals in what manner to govern the conduct of thoſe whoſe happi- 
neſs, during non-age, 1s committed to their charge, is the buſineſs of 
the art of private education. The details, therefore, of the rules to 
be given for that purpoſe, any more than the acts which are capable of 
being committed in violation of ' thoſe rules, belong not to the art of 
legiſlation : ſince, as will be ſeen more particularly hereafter *, ſuch 
details could not, with any chance of advantage, be provided for by 
the legiſlator. Some general outlines might indeed be drawn by his 
authority: and, in point of fact, ſome are in every civilized ſtate. But 
ſuch regulations, it is evident, muſt be liable to great variation: in 
the firſt place, according to the infinite diverſity of civil conditions 
which a man may ſtand inveſted with in any given ſtate: in the next 
place, according to the diverſity of local circumſtances that may in- 


| fluence the nature of the conditions which may chance to be eſtabliſhed 


Offences 
touching the 
condition of 
a guardian, 


in different ſtates. On this account, the offences which would be con- 
ſtituted by ſuch regulations could not be compriſed under any conciſe 
and ſettled denominations, capable of a permanent and extenſive appli- 
cation. No place, therefore, can be allotted to them here. 
XILVII. 

By what has been ſaid, we are the better prepared for taking an ac- 
count of the offences to which the condition in queſtion ſtands expoſed. 
Guardianſhip being a private truſt, is of courſe expoſed to thoſe offences, 
and no others, by which a private truſt is liable to be affected. Some 
of them, however, on account of the ſpecial quality of the truſt, will 
admit of ſome further particularity of deſcription. In the firſt place, 
breach of this ſpecies of truſt may be termed miſmanagement of guardian- 


o See ch. xvii. [Limits] 5 1. 


ſhip : 
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ſhip: in the next place, of whatever nature the duties are which are 
capable of being annexed to this condition, it muſt often happen, that 
in order to fulfil them, it is neceſſary the guardian ſhould be at a 
certain particular place. Miſmanagement of guardianſhip, when it 
conſiſts in the not being, on the occaſion in queſtion, at the place in 
queſtion,, may be 'termed deſertion of guardianſhip. Thirdly, It is 
manifeſt enough, that the obje& which the guardian ought to propoſe 
to himſelf, in the exerciſe of the powers to which thofe duties are an- 
nexed, is to procure for the ward the greateſt quantity of happineſs 
which can be procured for him, conſiſtently with the regard which is 
due to the other intereſts that have been mentioned: for this is the 
object which the ward would have propoſed to himſelf, and might and 
ought to have been allowed to propoſe to himſelf, had he been capable 
of governing his own conduct. Now, in order to procure this happi- 
neſs, it is neceſſary that he ſhould poſſeſs a certain power over the objects 
on the uſe of which ſuch happineſs depends. Theſe objects are either 
the perſon of the ward himſelf, or other objects that are extraneous to 
him. Theſe other objects are either things or perſons. . As to things 
then, objects of this claſs, in as far as a man's happineſs depends upon 
the uſe of them, are ſtiled his property. The caſe is the ſame with the 
ſervices of any perſons over whom he may happen to poſſeſs a beneficial 
power, or to whoſe ſervices he may happen to poſſeſs a beneficial 


right. Now when. property of any kind which is in truſt, ſuffers by 


the delinquency of him with whom it is in truſt, ſuch offence, of whatever 
nature it is in other reſpects, may be ſtiled diſſipation in breach of truſt: and 
if it be attended with a profit to the truſtee, it may be ſtiled peculation®. 
Fourthly, For one perſon to exerciſe a power of any kind over 
another, it is neceſſary that the latter ſhould either perform certain 
acts, upon being commanded ſo to do by the former, or at leaſt ſhould 
ſuffer certain acts to be exerciſed upon himſelf. In this reſpe& a ward 
muſt ſtand upon the footing of a ſervant: and the condition of a 
ward muſt, in this reſpect, ſtand expoſed to the ſame offences to 
which that of a ſervant ſtands expoſed: that is, on the part of a 
ſtranger, to diſturbance, which, in particular circumſtances, will amount 
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to theft + on the part of the ward, to breach: of dur which, in gar! 


D. . ticular circumſtances, may be effected by elapement. Fifthly;' There doc; 


not ſeem to be any offence concerning guardianſhip: that correſponds to 
abuſe of truſt : I mean in the ſenſe to which the laſt: mentioned deno- 
mination has been here confined *. | The: reaſon is, that "guardianſhip, 
being a truſt of a private nature, does not, as ſuch; confer upon the 
truſtee; any power, either over the perſons or over the property of any 
party, other than the beneficiary himſelf. | If by accident it confers: on 
the truſtee a power over any perſons whoſe ſervices conſtitute à part of 
the property of the beneficiary, the truſtee becomes thereby, in certain 
reſpects, the maſter of ſuch ſervants T. Sixthly, Bribery alſo is a ſort of 
offence to which, in this caſe, there is not commonly much tempta- 
tion. It is an offence, however, which by poſſibility is capable of 
taking this direction: and muſt therefore be aggregated to the number 
of the offences to which the condition of à guardian ſtands expoſed. 
And thus we have in all ſeventeen of theſe offences: viz. 1. Wrong- 
ful  non-inveſtment of guardianſhip. 2. Wrongful interception of 
guardianſhip. 3. Wrongful diveſtment of guardianſhip. 4. Uſurpation 
of guardianſhip. 5. Wrongful inveſtment of guardianſhip. 6. Wrong- 
ful abdication of guardianſhip. 7. Detrectation of guardianſhip. 
8. Wrongful impoſition of guardianſhip. 9. Miſmanagement of 
guardianſhip. 10. Deſertion of guardianſhip. 1 1. Diſſipation in pre- 
judice of wardſhip. 12, Peculation in prejudice of wardſhip. 13. Diſ- 
turbance of guardianſhip. 14. Breach of duty to guardians. 15. Elope- 
ment from guardians. 16, Ward-ſtealing. 17. Bribery in prejudice 
of wardſhip. 
XLVIII. 

Next, with regard to offences to which the condition of wardſhip is 
expoſed. Thoſe which firſt affect the exiſtence of the condition itſelf are 
as follows: 1. Wrongful non-inveſtment of the condition of a ward. 
This, if it be the offence of one who ſhould have been; guardian, 
coincides with wrongful detrectation of guardianſhip : if it be the 
offence of a third perſon, it involves in it non- inveſtment of guardian- 


* Vide ſupra, xxv. I + Vide ſupra, xl. 


ſhip, 
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thip, which, provided the guardianſhip is; in the eyes of him who 
mould have been guardian, a deſirable thing, is wrongful. 2. Wrong- 

ful interception of wardſhip. This, if it be the offence of him who 
ſhould have been guardian, coincides with wrongful detrectation of 
guardianſhip : if it be the offence of a third perſon, it involves in it in- 
terception of guardianſhip, which, provided the guardianſhip is, in 
the eyes of him who ſhould have been guardian, a defirable thing, is 
wrongful. 3. Wrongful. diveſtment of wardſhip. This, if it be the 
offence of the guardian, but not otherwiſe, coincides with wrongful 
abdication of guardianſhip : if it be the offence of a third perſon, it 
involves in it diveſtment of guardianſhip, which, if the guardianſhip 
is, in the eyes of the guardian, a deſirable thing, is wrongful. 4. Uſur- 
pation of the condition of a ward: an offence not very likely to be 
committed. This coincides at any rate with wrongful impoſition of 
guardianſhip : and if the uſurper were already under the guardianſhip 
of another guardian, it will involve in it wrongful diveftment of ſuch 
guardianſhip *. 5. Wrongful inveſtment of wardſhip : (the wardfhip 
being conſidered as a beneficial ching). This coincides with impoſition 
of guardianſhip, which, if in the eyes of the pretended guardian the 
guardianſhip ſhould be a burthen, will be wrongful. 6. Wrongful 
abdication of wardſhip. This coincides with wrongful diveſtment of 
guardianſhip. 7. Wrongful detrectation of wardſhip.. This coincides: 
with wrongful interception of guardianſhip. 8. Wrongful impoſition. 
of wardſhip. This, if the offender be the pretended guardian, coin- 
cides with uſurpation of guardianſhip : if a ſtranger, it involves in it 
wrongful impoſition of guardianſhip. As to fuch of the offences rela- 
tive to this condition, as concern the conſequerices of it while ſubſiſt- 
ing, they are of ſach a. nature that, without any change of denomi- 


This effect it may be thought will not neceſſarily take place: fince a ward may 
have two- guardians. One man then is guardian by right: another man comes and. 
makes himſelf fo by uſurpation. This may very well be, and yet the former may con- 
tinue guardian notwithſtanding. How then (it may be aſked) is he diveſted of his 
guardianſhip ?—The anſwer io—Certainly not of the whole of it: but, however, of a. 
part of it: of ſuch part as is occupied, if one may ſo ſay, that is, of ſuch part of the: 
powers and rights belonging to it as are exerciſed, by the uſurper, 
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nation, they belong equally to the condition of a guardian, and that 
of a ward. We may therefore reckon 1 ſorts of offences rela- 
tive to the condition of a ward: 1. Wrongful non- inveſtment of 
wardſhip. 2. Wrongful interception of wardſhip. 3. Wrongful di- 
veſtment of wardſhip. 4. Uſurpation of wardſhip. 5. Wrongful in- 
veſtment of wardſhip. 6. Wrongful abdication of wardſhip. 7. Wrong- 


Fl 


ful detrectation of wardſhip. 8. Wrongful impoſition of wardſhip. 


9. Miſmanagement of guardianſhip. 10. Deſertion of guardianſhip. 
11. Diſſipation in prejudice of wardſhip. 12. Peculation in prejudice 
of wardſhip. 13. Diſturbance of guardianſhip. | 14. Breach of duty 
to guardians. 15. Elopement from guardians. 16. Ward- ſtealing. 
17. 8 in prejudice of wardſhip. e 
e 

We come now to the offences to which the condition of a parent 
ſtands expoſed: and firſt, with regard to thoſe by which the very 
exiſtence of the condition is affected. On this occaſion, in order to 
ſee the more clearly into the ſubje&, it will be neceſſary to diſtinguiſh 
between the natural relationſhip, and the legal relationſhip which is 
ſuperinduced as it were upon the natural one. The natural one being 


conſtituted by a particular event, which, either on account of its being 
already paſt, or on ſome other account, is equally out of the power of 


the law, neither is, nor can be made, the. ſubje& of an offence. , 1s 
a man your father? It is not any offence of mine that can make you 
not his ſon. Is he not your father? It is not any offence of mine that 
can render him ſo. But although he does in fa& bear that relation 
to you, I, by an offence of mine, may perhaps ſo manage matters, that 
he ſhall not be thought to bear it: which, with reſpect to any legal ad- 
vantages which either he or you could derive from ſuch relationſhip, 
will be the ſame thing as if he did not. In the capacity of a witneſs, 
I may cauſe the judges to believe that he is not your father, and to de- 


cree accordingly : or, in the capacity of a judge, I may myſelf decree 


him not to be your father. Leaving then the purely natural relation- 


ſhip as an object equally out of the reach of juſtice and injuſtice, the 
legal condition, it is evident, will ſtand expoſed to the ſame offences, 


neither 
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neither more nor leſs, as every other condition, that is capable of being 1INTROD. 1 
either beneficial or burthenſome, ſtands expoſed to. Next, with re- CHAP. XVI. j 
gard to the exerciſe of the functions belonging to this condition, i 
conſidered as ſtill ſubſiſting. In parentality there muſt be two | 
perſons concerned, the father and the mother. The condition of a 1 
parent includes, therefore, two conditions; that of a father, and that [i ! 
of a mother, with reſpect to ſuch or ſuch a child. Now it is evident, 11 
that between theſe two parties, whatever beneficiary powers, and other 4 i 
rights, as alſo whatever obligations, are annexed to the condition of a i | 
parent, may be ſhared in any proportions that can be imagined. But | | 
if in theſe ſeveral objects of legal creation, each of theſe two parties 14 
have ſeverally a ſhare, and if the intereſts of all theſe parties are in any bi 
degree provided for, it is evident that each of the parents will ſtand, 1 | 
with relation to the child, in two ſeveral capacities : that of a maſter, 7 ; 
and that of a guardian. The condition of a parent then, in as far as it | 4 
is the work of law, may be conſidered as a complex condition, com- 1 
pounded of that of a guardian, and that of a maſter. To the parent | * 
then, in quality of guardian, reſults a ſet of duties, involving, as ne- 
ceſſary to the diſcharge of them, certain powers: to the child; in the 1 
character of a ward, a ſet of rights correſponding to the parent's du- Wl 
ties, and a ſet of duties correſponding to his powers. To the parent I Ul 
again, in quality of maſter, a ſet of beneficiary powers, without any bl | 
other neceſſary limitation (fo long as they laſt) than what is annexed to 1 
them by the duties incumbent on him in quality of a guardian: to | 1 
the child, in the character of a ſervant, a ſet of duties correſponding 1 
to the parent's beneficiary powers, and without any other neceſſary 4 ; 
limitation (ſo long as they laſt) than what is annexed to them by the | 30 
rights which belong to the child in his capacity of ward. The condition 8 
of a parent will therefore be expoſed to all the offences to which either 1 
that of a guardian or that of a maſter are expoſed: and, as each of the 1 
parents will partake, more or leſs, of both thoſe characters, the offences jul 
to which the two conditions are expoled may be nominally, as they EEE {hh 
will be ſubſtantially, the ſame. Taking them then all together, the 0 1 


offences to which the condition of a parent is expoſed will ſtand as 
Vo“. I. Nu follows : 
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follows: 1. Wrongful non-inveſtment of parentality *. 2. Wrongful 
interception of parentality. 3. Wrongful diveſtment of parentality, 
4. Uſurpation of parentality. $5. Wrongful inveſtment of parentality, 
6. Wrongful abdication of parentalicy. 7. Wrongful detrectation of 


parentality. 8. Wrongtul PO of parentality. 9. Miſmanage- 


ment of parental guardianſhip. 10. Defertion of parental guardianſhip, 
11. Diſſipation in prejudice of Alia wardſhip. 12. Peculation in pre- 
judice of filial wardſhip. 13. Abuſe of parental powers. 14. Diſ- 
turbance of parental guardianſhip. .15. Breach of duty to parents. 
16. Elopement from parents. 17. Child-ſtealing. 18. Bribery in 
prejudice of filial wardfhip. 

L. 


Next with regard to the offences to which the ia condition i, the 


condition of a ſon or daughter, ſtands expoſed. The principles to be 
purſued in the inveſtigation of offences of this deſcription, have al- 
ready been ſufficiently developed. It will be ſufficient, therefore, to 


h At firſt view it may ſeem a ſoleciſm to ſpeak of the condition of parentality as one 


which a man can have need to be inveſted with, The reaſon 1s, that it 1s not. common 


for any ceremony to be required as neceſſary to a man's being deemed in law the father 


of ſuch or ſuch a child. But the inſtitution of ſuch a ceremony, whether adviſable or 


not, is at leaft perfectly conceivable. Nor are there wanting caſes in which it has 
actually been exemplified. By an article in the Roman law, adopted by many modern 


nations, an illegitimate child is rendered legitimate by the ſubſequent marriage of his 
parents. If then a prieſt, or other perſon whoſe office it was, were to refuſe to join a 


man and woman in matrimony, ſuch refuſal, beſides being a wrongful non-inveſtment 
with reſpect to the two matrimonial conditions, would be a wrongful non-inveſtment of 
parentality and filiation, to the prejudice of any children who ſhould have been 


legitimated. 


i In Engliſh we have no word that will ſerve to expreſs with propriety the perſon 
who bears the relation oppoſed to that of parent. The word child is ambiguous, being 
employed in another ſenſe, perhaps more frequently than in this: more frequently in 
oppoſition to 4 perſon of full age, an adult, than in correlation to a parent. For the 
condition itſelf we have no other word than fiation : an ill-contrived term, not ana- 


logous to paterni/y and maternity : the proper term would have been fliality the word 


filiation is as frequently, perhaps, and more conſiſtently, put for the act of eſtabliſhing 
a perſon in the poſſeſſion of the condition of filiality, 
enumerate 
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enumerate them without further diſcuſſion. The only peculiarities by 
which offences relative to the condition in queſtion ſtand diſtin- 
guiſhed from the offences relative to all the preceding conditions, de- 
pend upon this one circumſtance; viz. that it is certain every one muſt 
have had a father and a mother: at the ſame time that it is not cer- 
tain that every one muſt have had a maſter, a ſervant, a guardian, or 


a ward, It will be obſerved all along, that where a perſon, from. 


whom, if alive, the benefit would be taken, or on whom the burthen 
would be impoſed, be dead, ſo much of the miſchief is extinct along 
with the object of the offence. There ſtill, however, remains ſo 
much of the miſchief as depends upon the advantage or diſadvantage 
which might accrue to perſons related, or ſuppoſed to be related, in 
the ſeveral remoter degrees, to him in queſtion. The catalogue then 
of theſe offences ſtands as follows: 1. Wrongful non-inveſtment of 
filiation. This, if it be the offence of him or her who ſhould have 
been recognized as the parent, coincides with wrongful detrectation of 


parentality : if it be the offence of a third perſon, it involves in it 


non-inveſtment of parentality, which, provided the parentality is, in 


the eyes of him or her who ſhould have been recognized as the parent, 


2 deſirable thing, is wrongful, 2. Wrongful interception of filiation. 
This, if it be the offence of him or her who ſhould have been recog- 
nized as the parent, coincides with wrongful detrectation of parenta- 
lity : if it be the offence of a third perſon, it involves in it inter- 
ception of parentality, which, provided the parentality 1s, in the eyes 
of him or her who ſhould have been recognized as parent, a deſirable 
thing, is wrongful. 3. Wrongful diveſtment of filiation. This, if it 
be the offence of him or her who ſhould be recognized as parent, co- 
incides with wrongful abdication of parentality : if it be the offence 
of a third perſon, it involves in it diveſtment of parentality ; to wit, 
of paternity, or of maternity, or of both; which, if the parentality 
is, in the eyes of him or her who ſhould be recognized as parent, a 
deirrable thing, are reſpectively wrongful. 4. Uſurpation of filiation. 
This coincides with wrongful impoſition of parentality ; to wit, either 
of paternity, or of maternity, or of both: and neceſſarily involves in 
it diveſtment of parentality, which, if the parentality thus diveſted 
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INTROD. were, in the eyes of him or her who are thus diveſted of it, a deſirable 


CHER VI. thing, is wrongful. 5. Wrongful inveſtment of filiation: (the filiation 


being conſidered as a beneficial thing.) This coincides with impoſition 
of parentality, which, if in the eyes of the pretended father or mother 
the parentality ſhould be an undeſirable thing, will be wrongful. 
6. Wrongful abdication of filiation. This neceſſarily coincides with 
wrongful diveſtment of parentality; it alſo is apt to involve in it 
_ wrongful impoſition of parentality ; though not neceffarily either to 
the advantage or to the prejudice of any certain perſon. For if a 
man, ſuppoſed at firſt to be your ſon, appears afterwards not to be 
| your's, it is certain indeed that he is the ſon of ſome other man, but it 
may not appear who that other man is. 7. Wrongful detrectation of 
filiation. This coincides with wrongful non- inveſtment or wrongful 
interceprion of parentality. 8. Wrongful impoſition of filiation. This, 
if it be the offence of the pretended parent, coincides neceſſarily with 
uſurpation of parentality : if it be the offence of a third perſon, it ne- 
ceſſarily involves impoſition of parentality ; as alſo diveſtment of pa- 
rentality : either or both of which, according to the circumſtance 
above-mentioned, may or may not be wrongful. 9. Miſmanagement of 
parental guardianſhip. 10. Deſertion of parental guardianſhip. 11. Diſ- 
ſipation in prejudice of filial wardſhip. 12. Peculation in prejudice of 
filial wardſhip. 13. Abuſe of parental power. 14. Diſturbance of 
parental guardianſhip. 15. Breach of duty to parents. 16. Elope- 
ment from parents. 17. Child-ſtealing. 18. Bribery in prejudice of 
parental guardianſhip. „ 


Lf, 

N We ſhall now be able to apply ourſelves with ſome advantage to the 
Powers, du- examination of the ſeveral offences to which the marital condition, or 
1 condition of a huſband, ſtands expoſed. A huſband is a man, between 
may be an- whom and a certain woman, who in this caſe is called his wife, there 
6% td legal obligation for the purpoſe of their living together, and 
in particular for the purpoſe of a ſexual intercourſe to be carried on 

between them. This obligation will naturally be conſidered in four 

points of view: 1. In reſpect of its commencement. 2. In reſpe& of 

the placing of it. 3. In reſpect of the nature of it. 4. In reſpe& of 
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its duration. Firſt then, it is evident, that in point of poſſibility, one INTROD. q 
method of commencement is as conceiveable as another: the time of . XVI. 1 
its commencement might have been marked by one ſort of event (by | . 
one ſort of fignal, as it may here be called) as well as by another. But 1 
in practice the ſignal uſually has been, as in point of utility it conſtantly Uh. 


ought to be, a contract entered into by the parties: that is, a ſet 


of ſigns, pitched upon by the law, as expreſſive of their mutual conſent, ug 
to take upon them this condition. Secondly, and thirdly, with regard to 5 
the placing of the obligations which are the reſult of the contract, it | } 1 
is evident that they muſt reſt either ſolely on one ſide, or mutually on 8 bl 


both. On the firſt ſuppoſition, the condition is not to be diſtinguiſhed 
from pure Navery. In this caſe, either the wife muſt be the ſlave of 1 
the huſband, or the huſband of the wife. The firſt of theſe ſuppoſi- Hi 
tions has perhaps never been exemplified ; the oppoſing influence of L 
phyſical cauſes being too univerſal to have ever been ſurmounted:: the 


latter ſeems to have been exemplified but too often; perhaps among the i 1 
firſt Romans; at any rate, in many barbarous nations. Thirdly, With 1 
regard to the nature of the obligations. If they are not ſuffered to 1 
reſt all on one ſide, certain rights are thereby given to the other. . 
There muſt, therefore, be rights on both ſides. Now, where there are oy 
mutual rights poſſeſſed by two perſons, as againſt each other, either if f 
there are powers annexed to thoſe rights, or not. But the perſons in * 
queſtion are, by the ſuppoſition, to live together: in which caſe we ny 
have ſhewn *, that it is not only expedient, but in a manner neceſſary, 16 
that on one ſide there ſhould be powers. Now 1t is only on one „ 
ſide that powers can be: for ſuppoſe them on both ſides, and they de- 2 14 


ſtroy one another. The queſtion is then, In which of the parties theſe 
powers ſhall be lodged? we have ſhewn, that on the principle of 
utility they ought to be lodged in the huſband. The powers then 
which ſubſift being lodged in the huſband, the next queſtion is, Shall 
the intereſt of one party only, or of both, be conſulted in the exerciſe 
of them ? it is evident, that on the principle of utility the intereſts 
of both ought alike to be conſulted: ſince in two perſons, taken to- 


* Supra, xl, note. ; 
gether, 
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INTROD. gether, more happineſs 1s producible than in one. This being the caſe, 
Crap. XVI. it is manifeſt, that the legal relation which the huſband will bear to 
the wife will be a complex one: compounded of that of maſter and 


that of guardian. 


LII. 
S The offences then to which the condition of a huſband will be ex- 
touching the poſed, will be the ſum of thoſe to which the two conditions of maſter 
condition of . Fa | | 
a huſband, and guardian are expoſed. Thus far the condition of a huſband, 
with reſpect to the general outlines of it, ſtands upon the ſame footing 
as that of a parent. But there are certain reciprocal ſervices, which 
being the main ſubje& of the matrimonial contract, conſtitute the eſ- 
ſence of the two matrimonial relations, and which neither a maſter 
nor guardian, as ſuch, nor a parent, at any rate, have uſually been per- 
mitted to receive. Theſe muſt of courie have been diſtinguiſhed from 
the indiſcriminate train of ſervices at large which the huſband in his 
character of maſter is impowered to exact, and of thoſe which in his 
character of guardian he is bound to render. Being thus diſtinguiſhed, 
the offences relative to the two conditions have, in many inſtances, in 
as far as they have reference to theſe peculiar ſervices, acquired particu- 
lar denominations. In the firſt place, with regard to the contract, from 
the celebration of which the legal condition dates its exiſtence. It is 
obvious that in point of poſſibility, this contract might, on the part 
of either ſex, ſubſiſt with reſpect to ſeveral perſons of the other ſex at 
the ſame time: the huſband might have any number of wives: the 
wife might have any number of huſbands: the huſband might enter 
into the contract with a number of wives at the ſame time: or, if 
with only one at a time, he might reſerve to himſelf a right of 
engaging in a ſimilar contract with any number, or with only ſuch 
or ſuch a number, of other women afterwards, during the con- 
tinuance of each former contract. This latter accordingly is the 
footing upon which, as is well known, marriage 1s and has been 
eſtabliſhed in many extenſive countries : particularly in all thoſe which 
profeſs the Mahometan religion. In point of poſſibility, it is evident 
that the like liberty might be reſerved on the part of the wife : though 


in point of practice no examples of ſuch an arrangement ſeem ever to 
| | have 
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have occurred. Which of all theſe arrangements is in point of uti- INTROD. 
lity the moſt expedient, is a queſtion which it would require too much S. XVI. 


diſcuſſion to anſwer in the courſe of an analytical proceſs like the 
preſent, and which belongs indeed to the civil branch of legiſlation, 
rather than to the penal *. In Chriſtian countries, the ſolemnization of 
any ſuch contract is made to exclude the ſolemnization of any ſubſe- 
quent one during the continuance of a former: and the ſolemnization 
of any ſuch ſubſequent contract is accordingly treated as an offence, 
under the name of Polygamy. Polygamy then is at any rate, on the 
part of the man, a particular modification of that offence which 
may be ſtiled uſurpation of the condition of a huſband. As to its. 
other effects, they will be different, according as it was the man only, 
or the woman only, or both, that were in a ſtate of matrimony at the 
time of the commiſſion of the offence. If the man only, then his of- 
fence involves in it pro tanto that of wrongful diveſtment of the con- 
dition of a wife, in prejudice of his prior wife b. If the woman only, 
then it involves in it pro tanta that of wrongful diveſtment of the con- 
dition of a huſband, in prejudice of her prior huſband. If both were 
already married, it of courſe involves both. the wrongful diveſtments 
which have juſt been mentioned. And on the other hand alſo, the 
converſe of all this may be obſerved with regard to polygamy on 
the part of the woman. Secondly, As the engaging not to enter 
into any ſubſequent engagement of the like kind during the con- 
tinuance of the firſt, is one of the conditions on which the law 
lends its ſanction to the firſt ; fo another is, the inſerting as one of the 
articles of this engagement, an undertaking not to render to, or ac- 
cept from, any other perſon the ſervices which form the characteriſtic 
object of it: the rendering or acceptance of any ſuch ſervices is ac- 
cordingly treated as an offence, under the name of adultery : under: 
which name is alſo compriſed the offence of the ſtranger, who, in the 


k In this caſe alſo, if the woman knew not of the prior marriage, it is beſides a 
ſpecies of ſeduction; and, in as far as it affects her, belongs to another diviſion of the 


offences of this claſs, Vide ſupra, xxxvi. 
* See ch. xvii, [Limits] $ iv. 
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commiſſion of the above offence, is the neceſſary accomplice. Thirdly, 
diſturbing either of the parties to this engagement, in the poſſeſſion 
of theſe characteriſtic ſervices, may, in like manner, be diſtinguiſhed 
from the offence of diſturbing them in the enjoyment of the miſcel- 
laneous advantages derivable from the ſame condition; and on which. 
ever ſide the blame reſts, whether that of the party, or that of a third 
perſon, may be termed wrongful withholding of connubial ſervices, And 
thus we have one-and-twenty ſorts of offences to which, as the law ſtands 
at preſent in Chriſtian countries, the condition of a huſband ſtands 
expoſed : viz. 1. Wrongful non-inveſtment of the condition of a huſ- 
band. 2. Wrongful interception of the condition of a huſband. 
3. Wrongful diveſtment of the condition of a huſband. 4. Uſurpation 
of the condition of a huſband. 5. Polygamy. 6. Wrongful inveſt- 
ment of the condition of a huſband. 7. Wrongful abdication of the 
condition of a huſband. 8. Wrongful detrectation of the condition of 
a huſband. g. Wrongful impoſition of the condition of a huſband. 

Miſmanagement of marital guardianſhip. 11. Deſertion of ma- 
rital guardianſhip. 12. Diſſipation in prejudice of matrimonial ward- 
ſhip. 13. Peculation in prejudice of matrimonial wardſhip. 14. Abuſe 
of marital power. 15. Diſturbance of marital guardianſhip. 16. Wrong- 
ful withholding of .connubial ſervices. 17. Adultery. 18. Breach of 
duty to huſbands. 19. Elopement from huſbands. 20. Wife-ſtealing. 
21. Bribery in prejudice of marital guardianſhip !, 

- 

Next with regard to the offences to which the condition of a wife 
ſtands expoſed. From the patterns that have been exhibited al- 
ready, the coincidences and affociations that take place between the 
offences that concern the exiſtence of this condition and thoſe which 
concern the exiſtence of the condition of a huſband, may eaſily enough 


be apprehended without farther repetitions. The catalogue of thoſe 


* 


1 I. S2xm1-PUBL1Cc offences. —Falſhoods conteſting, or offences againſt juſtice de- 
ſtroying, the validity of the marriages of people of certain deſcriptions: ſuch as 


Jews, Quakers, Hugonots, &c. &c. 


II. SELF-REGARDING offences, —Improvident marriage on the part of minors. 


now 


* 


now under conſideration will be preciſely the ſame in every article as 
the catalogue laſt exhibited. 
IV. 

Thus much for the ſeveral ſorts of offences relative to the ſeveral 
ſorts of domeſtic conditions : thoſe which are conſtituted by ſuch na- 
tural relations as are contiguous being included. There remain thoſe 
which are uncontiguous : of which, after ſo much as has been ſaid of 
the others, it will naturally be expected that ſome notice ſhould be 
taken. Theſe, however, do not- afford any of that matter which is 
neceſſary to conſtitute a condition. In point of fact, no power ſeems 
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— 


ever to be annexed to any of them. A grandfather, perhaps, may be 


called by the law to take upon him the guardianſhip of his orphan 
grandſon : but then the power he has belongs to him not as grandfa- 
ther, but as guardian. In point of poſſibility, indeed, power might 
be annexed to theſe relations, juſt as it might to any other. But ſtill 
no new ſort of domeſtic condition would reſult from it: ſince it has 
been ſhewn that there can be no others, that, being conſtituted by 
power, ſhall be diftin& from thoſe which have been already mentioned, 
Such as they are, however, they have this in common with the be- 


fore-mentioned relations, that they are capable of importing either 


benefit or burthen : they therefore ſtand expoſed to the ſeveral of- 
fences whereby thoſe or any other relations are liable to be affected in 
point of exiſtence. It might be expected, therefore, that in virtue 
of theſe offences, they ſhould be added to the liſt of the relations 
which are liable to be objects of delinquency. But the fact is, that they 
already ſtand included in that liſt : and although not expreſsly named, 
yet as effectually as if they were. On the one hand, it is only by 
affecting ſuch or ſuch a contiguous relation that any offence affecting 
uncontiguous relations can take place. On the other hand, neither can 
any offence affecting the exiſtence of the contiguous relations be 
committed, without affecting the exiſtence of an indefinite multitude 
of ſuch as are uncontiguous. A falſe witneſs comes, and cauſes it to be 
believed that you are the ſon of a woman, who, in truth, is not your 
mother. What follows? An endleſs tribe of other falſe perſuaſions= 
that you are the grandſon of the father and of the mother of this 
Vol. I. | *, Oo 
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ſuppoſed mother: that you are the ſon of ſome huſband of her , 
or, at leaſt, of ſome man with whom ſhe has cohabited: the grand- 
ſon of his father and his mother; and ſo on: the brother of their other 
children, if they have any: the brother-in-law of the huſbands and 
wives of thoſe children, if married: the uncle of rhe children of thoſe 
children: and ſo on. — On the other hand, that you are not the ſon 78 
your real mother, nor of your real father: that you are not the grand- 
ſon of either of your real grandfathers or grandmothers ; and ſo on with 
out end: all which perſuaſions reſult from, and are included in, the one 
original falſe perſuaſion of your being the ſon of this your pretended 
mother. 
It ſhould ſeem, therefore, at firſt ſight, that none of the of. 
fences againſt theſe uncontiguous relations could ever come ex- 
preſsly into queſtion: for by the ſame rule that one ought, ſo it 
might ſeem ought a thouſand others: the offences againſt the uncon- 
tiguous being merged as it were in thoſe which affect the contiguous 
relations. So far, however, is this from being the caſe, that in ſpeak- 
ing of an offence of this ſtamp, it is not uncommon to hear a great 
deal ſaid of this or that uncontiguous relationſhip which it affects, at 
the ſame time that no notice at all ſhall be taken of any of thoſe 
which are contiguous. How happens this ? Becauſe, to the uncon- 
tiguous relation are annexed perhaps certain remarkable advantages or 
diſadvantages, while to all the intermediate relations none ſhall be 
annexed which are in compariſon worth noticing. Suppoſe Antony or 
Lepidus to have conteſted the relationſhip of Octavius (afterwards 
Auguſtus) to Caivs Julius Cæſar. How could it have been done? It 
could only have been by conteſting, either Octavius's being the ſon of 
Atia, or Atia's being the daughter of Julia, or Julia's being the 
daughter of Lucius Julius Cæſar, or Lucius Julius Czfar's being the 
father of Caius. But to have been the ſon of Atia, or the grandſon of 
Julia, or the great grandſon of Lucius Julius Cæſar, was, in compari- 
ſon, of ſmall importance. Thoſe intervening relationſhips were, com- 
paratively ſpeaking, of no other uſe to him than in virtue of their 
being ſo many neceſſary links in the genealogical chain which con- 
need him with the ſovereign of the empire. 
As to-the advantages-and diſadvantages which may happen to be 
annexed 
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annexed to any of thoſe uncontiguous relationſhips, we have ſeen al- INTROD. 
ready that no powers over the correlative perſon, nor any correſpond- Onar. X 


ing obligations, are of the number. Of what nature then can they 
be? They are, in truth, no other than what are the reſult either of 
local and accidental inſtitutions, or of ſome ſpontaneous bias that has 
been taken by the moral ſanction. It would, therefore, be to little 
purpoſe to attempt tracing them out 4 priori by any exhauſtive pro- 
ceſs : all that can be done is, to pick up and lay together ſome of the 
principal articles in each catalogue by way of ſpecimen. The advan- 
tages which a given relationſhip is apt to impart, ſeem to be referable 
chiefly to the following heads: 1. Chance of ſucceſſion to the pro- 
perty, or a part of the property, of the correlative perſon. 2. Chance 
of pecuniary ſupport, to be yielded by the correlative perſon, either 
by appointment of law, or by ſpontaneous donation. 3. Acceſſion of 
legal rank ; including any legal privileges which may happen to be an- 
nexed to it: fuch as capacity of holding ſuch and ſuch beneficial 
offices; exemption from ſuch and ſuch burthenſome obligations; for 
inſtance, paying taxes, ſerving burthenſome offices, &c. &c. 4. Ac- 
ceſſion of rank by courteſy ; including the ſort of reputation which is 
cuſtomarily and ſpontaneouſly annexed to diſtinguiſhed birth and fa- 
mily alliance : whereon may depend the chance of advancement in the 
way of marriage, or in a thouſand other ways leſs obvious. The 
diſadvantages which a given relation is liable to impart, ſeem 
to be referable chiefly to the following heads: 1. Chance of being 
obliged, either by law, or by force of the moral ſanction, to yield pe- 
cuniary ſupport to the correlative party. 2. Loſs of legal rank: in- 
cluding the legal diſabilities, as well as the burthenſome obligations, 
which the law 1s apt to annex, ſometimes with injuſtice enough, to the 
lower ſtations. 3. Loſs of rank by courteſy : including the loſs of the 
advantages annexed by cuſtom to ſuch rank. 4. Incapacity of con- 
tracting matrimony with the correlative perſon, where the ſuppoſed 


conſanguinity or affinity lies within the prohibited degrees *. 


LV. We 


= In purſuance of the plan adopted with relation to ſemi-public and ſelf-regarding 
Oo 2 offences, 
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LV. 
We come now to civil conditions: theſe, it may well be imagined, 
may be infinitely various : as various as the acts which a man may be 
either 


offences, it may here be proper to exhibit ſuch a catalogue as the nature of the deſign 
will admit, of the ſeveral genera or inferior diviſions of public offences. 

I. OrFexces againſt the EXTERNAL SECURITY of the ſtate, 1, Treaſon (in fa- 
vour of foreign enemies.) It may be poſitive or negative (negative conſiſting, for 
example, in the not oppoſing the commiſſion of poſitive.) 2. Eſpionage (in favour of 
foreign rivals not yet enemies.) 3. Injuries to foreigners at large (including piracy,) 
4. Injuries to privileged foreigners (ſuch as ambaſſadors.) 

II. OFFENCES AGAINST JUSTICE. 1. Offences againſt judicial truſt: viz. Wrong- 
ful non-inveſtment of judicial truſt, wrongful interception of judicial truſt, wrongful 
diveſtment of judicial truſt, uſurpation of judicial truſt, wrongful inveſtment” of ju. 
dicial truſt, wrongful abdication of judicial truſt, wrongful detrectation of judicial 


truſt, wrongful impoſition of judicial truſt, breach of judicial truſt, abuſe of judicial 


truſt, diſturbance of judicial truſt, and bribery in prejudice of judicial truſt. 

Breach and abuſe of judicial truſt may be either intentional or unintentional. In- 
tentional is culpable at any rate, Unintentional will proceed either from inadvertence, 
or from miſ-ſuppoſal ; if the inadvertence be coupled with heedleſſneſs, or the miſ- 


ſappoſal with raſhneſs, it is culpable : if not, blameleſs. For the particular acts by 


which the exerciſe of judicial truſt may be difturbed, ſee B. i. tit. [Offences againſt 
juſtice.] They are too multifarious, and too ill-provided with names, to be exhibited here. 

If a man fails in fulfilling the duties of this truſt, and thereby comes either to break 
or to abuſe it, it muſt be through ſome deficiency in the three requiſite and only requiſite 
endowments, of knowledge, inclination, and power. See ſupra, xxvii. p. cexxxvii. A de- 
ficiency in any of thoſe points, if any perſon be in fault, may proceed either from his 
own fault, or from the fault of thoſe who ſhould a& with or under him, If perſons who 
are in fault are perſons inveſted with judicial truſt, the offence comes under the head 
of breach or abuſe of truſt: if other perſons, under that of diſturbance of truſt. 

The ill effects of any breach, abuſe, or diſturbance of judicial truſt, will conſiſt in 
the production of ſome article or articles in the liſt of the miſchiefs which it ought to 
be the original purpoſe of judicial procedure to remedy or avert, and of thoſe which it 
ought to be the incidental purpoſe of it to avoid producing. 'Fheſe are either pri- 
mary (that is immediate) or remote: remote are of the 2d, 34, or 4th order, and ſo 
on. The primary are thoſe which import actual pain to perſons aſſignable, and are 
therefore miſchievous in themſelves : the ſecondary are miſchievous on account of the 
tendency they have to produce ſome article or articles in the catalogue of thoſe of 


the firſt order; and are therefore miſchievous in their effects. Thoſe of the zd 


order are miſchievous only on account of the connection they have in the way of pro- 
ductive tendency, as before, with thoſe of the 2d order: and ſo on. 


Primary inconveniences, which it ought to be the object of Procenure to provide againſt, 
are, 
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either commanded or allowed, whether for his own benefit, or that of 
others, to abſtain from or to perform. As many different denomina- 
tions as there are of perſons diſtinguiſhed with a view to ſuch com- 
mands and allowances (thoſe denominations only excepted which re- 
late to the conditions above ſpoken of under the name of domeſtic 
ones) ſo many civil conditions one might enumerate. Means how- 
ever, more or leſs explicit, may be found out of circumſcribing their 
infinitude, 
What the materials are, if ſo they may be called, of which condi- 
| | tions, 


are, 1. The continuance of the individual offence itſelf, and thereby the encreafe as 
well as continuance of the miſchicf of it. 2. The continuance of the whole miſchief 
of the individual offence. 3. The continuance of a part of the miſchief of the in- 
dividual offence. 4. Total want, of amends on the part of perſons injured by the 
offence. 5. Partial want of amends on the part of perſons injured by the offence. 
6, Superfluous puniſhment of delinquents. 7. Unjuſt puniſhment of perſons accuſed, 
8. Unneceſſary labour, expence, or other ſuffering or danger, on the part of ſuperior 
judicial officers. g. Unneceſſary labour, expence, or other ſuffering or danger, on the 
part of miniſterial or other ſubordinate judicial officers. 10. Unneceſſary labour, ex- 
pence, or other ſuffering or danger, on the part of perſons whoſe co-operation is re- 
quiſite pro re nat, in order to make up the neceſſary complement of knowledge and 


power on the part of judicial officers, who are ſuch, by profeflion. 11. Unneceſſary la- 


bour, expence, or other ſuffering or danger, on the part of perſons at large, coming 
under the ſphere of the operations of the perſons above-mentioned. 

Secondary inconveniences are, in the conſultative, pre-interpretative (or purely civil) 
branch of procedure, 1. Mil-interpretation, er adjudication, In the executive (includ- 
ing the penal) branch, 2. Total impunity of delinquents : (as favouring the production of 
other offences of the like nature.) 3. Partial impunity of delinquents. 4. Application of 
puniſhment improper in ſpecie, though perhaps not in degree (this leſſening the beneficial 
efficacy of the quantity employed.) 5. Unœconomical application of puniſhment, 
though proper, perhaps, as well in ſpecie as in degree. 6, Unneceſſary pecuniary ex- 
pence on the part of the ſtate, 

Inconveniences of the 3d order are, 1. Unneceſſary delay. 2. Unneceſſary intricacy. 

Inconveniences. of. the 4th order are, 1. Breach, 2. Abuſe, 3. Diſturbance, of ju- 
dicial truſt, as above: viz. in as far as theſe offences are preliminary to and diſtinct 
from thoſe of the 2d and 3d orders. 

Inconveniences of the 5th ordef are, Breach of the ſeveral regulations of procedure, 
or other regulations, made in the view of obviating the inconveniences above enu- 
merated : viz, if preliminary and diſtin, as before. 
| : III. Orytxcss 
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tions, or any other kind of legal poſſeſſion, can be made up, we have al 
ready ſeen: beneficial powers, fiduciary powers, beneficial rights, 
fiduciary 


III. Orrznces againſt the preveEnTivs branch of the porice, 1. Offences 
againſt phthans-paranemic truſt: (d, to prevent; rage vo,ẽp, an offence.) 2. Of- 
fences againſt phthano-fymphoric truſt : (ovp@oga, a calamity.) The two truſts may be 
termed by the common appellation of prophylaic : (Te, before-hand, and @vaalrw, to 
guard againſt.) | | 

IV. OrFENCEs againft the puBLICc FORCE, 1. Offences againſt military truſt, 
correſponding to thoſe againſt judicial truſt. Military deſertion is a breach of military 
duty, or of military truſt, Favouring deſertion is a diſturbance of it. 2. Offences 
againſt that branch of public truſt which conſiſts in the management of the ſeveral 
ſorts of things appropriated to the purpoſes of war: ſuch as arſenals, fortifications, 
dock-yards, ſhips of war, artillery, ammunition, military magazines, and ſo forth, 
It might be termed polemo-tamieutic :- from ,,, war; and rap, a ſteward . 

V. OrFeEnces againſt the postTIVE ENCREASE of the NATIONAL FELICITY, 
1. Offences againſt ep/femo-threptic truſt : (emirnpn, knowledge; and ves, to nouriſh 
or promote.) 2. Offences againſt eupedagogic truſt : ev, well; and maidwywyiv, to edu- 
cate. 3. Offences againſt no/e-comial truſt : v»o0;, a diſeaſe; and veyrfw, to take care 
of, 4. Offences againſt moro-comzal truſt : (dug, an inſane perſon.) 5. Offences 
againſt ptocho-comial truſt : wrwyos, the poor.) 6. Offences againſt antembletic truſt : 
{avrepSznaw, to beſtow in reparation of a loſs.) 7, Offences againit hedonarchic truſt ; 
(Si, pleaſures; and awexoua, to prefide over.) The above are examples of the 
principal eſtabliſhments which ſhould or might be ſet on foot for the purpoſe of making, 
in ſo many different ways, a poſitive addition to the ſtock of national felicity. To ex- 
hibit an exhauſtic analyſis of the poſſible total of theſe eſtabliſhments would not be 
a very eaſy taſk : nor on the preſent occaſion is it a neceſſary one: for be they of what 
nature and in what number they may, the offences to which they ſtand expoſed will, 
in as far as they are offences againſt truſt, be in point of denomination the ſame: and 
as to what turns upon the particular nature of each truſt, they will be of too local a 
nature to come within the preſent plan. | 

All theſe truſts might be comprized under ſome ſuch general name as that of aga- 
tho-porentic truſt : (ονα D 9—ñx ö, to do good to any one.) 

VI, Opryrences againſt the yuBLIC WEALTH, 1. Non-payment of forfeitures. 
2. Non-payment of taxes, including ſmuggling. 3. Breach of the ſeveral regulations 
made to prevent the evaſion of taxes. 4. Offences againſt fiſcal truſt: the ſame as of- 


2 A number of different branches of public truſt, none of which have yet been provided with appella« 
ei ves, have here been brought to view: which then were beſt ? to coin new names for them out of the Greek z 
or, inſtead of a word, to make uſe of a whole ſentence ? In Engliſh, and in French, there is no other al- 
ternative; no more than in any of the other ſouthern languages, It reſts with the reader to determine. 
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fiduciary rights, relative duties, abſolute duties. But as many con- INTROD. 
ditions as import a power or right of the fiduciary kind, as poſſeſſed — an 


by 


fences againft judicial and military truſts, Offences againſt the original revenue, not 
accruing either from taxes or forfeitures, ſuch as that ariſing from the public demeſnes, 
ſtand upon the ſame footing as offences againſt private property. 5. Offences againſt 
demoſro-tamieutic traſt: (Iuooia, things belonging to the public; and rates, a 
ſteward.) viz, againſt that truſt, of which the object is to apply to their ſeveral deſti- 
nations ſuch articles of the public wealth as are provided for the indiſcriminate accom- 
modation of individuals: ſuch as public roads and waters, public harbours, poſt- 
offices, and packet-boats, and the ftock belonging to them ; market-places, and other 
ſuch public buildings ; race-grounds, public walks, and ſo forth. Offences of this 
deſcription will be apt to coincide. with offences againſt agarho-pojrutic truſt as above, 
or with offences againſt erhno-plutiſtic truſt hereafter menticned, according as the benefit 
in queſtion is conſidered in itſelf, or as reſulting from the application of ſuch or ſuch a 
branch or portion of the public wealth. | 

VII. OFFENCEs againſt porULATION. I. Emigration. 2. Suicide, 3. Procure- 
ment of impotence or barrenneſs. 4. Abortion. 5. Unprolific coition. 6. Celibacy. 

VIII. OrrExeks againſt the NATIONAL WEALTH. I. Idleneſs. 2. Breach of the 
regulations made in the view of preventing the application of induſtry to purpoſes leſs 
profitable, in prejudice of purpoſes more profitable. 3. Offences againſt ethno-plutiſtic 
truſt : („%, the nation at large; @MzriG, to enrich.) 

IX. Orrences againſt the s0vERFIGNTY. I. Offences againſt ſovereign truſt : 


correſponding to thoſe againft judicial, prophylaQic, military, and fiical truſts, Of- 


enſive rebellion includes wrongful interception, wrongful diveſtment, uſurpation, and 


wrongful inveſtment, of ſovereign truſt, with the offences acceſſary thereto. Where 


the truſt is in a fingle perſon, wrongful interception, wrongful diveſtment, uſurpation, 
and wrongful inveſtment, cannot, any of them, be committed w : hout rebellion : abdi- 
cation and detrectation can never be deemed wrongful : breach znd abuſe of ſovereign 
truſt can ſcarcely be puniſhed: no more can bribe-taking : wre:gful impoſition of it is 
ſcarce practicable. When the ſovereignty is ſhared among a number, wrongful inter- 
ception, wrongful diveſtment, uſurpation, and wrongful inveſtment, may be committed 
without rebellion : none of the offences againſt this truſt are impracticable: nor are there 
any of them but might be puniſhed, Defenſive rebellion is diſturbance. of this truſt, 
Political tumults, political defamation, and political vilification, are offences acceſſory to 
ſuch diſturbance. 

Sovereign power (which, upon the principle of utility, can never be other than 
aduciary) is exerciſed either by rule or without rule: in the latter caſe it may be 


termed autocratic : in the former caſe it is divided into two branches, the /egi//ative 
and 
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mprvision of offences. 
by the perſon whoſe condition is in queſtion, belong to the head of 


truſts. The catalogue of the offences to which theſe conditions are 


expoſed, coincides tense exactly with the catalogue of offences 


againſt truſt: under which head they have been conſidered in a ge- 


neral point of view under the head of offences againſt truſt : and ſuch 
of them as are of a domeſtic nature, in a more particular manner in 
the character of offences againſt the ſeveral domeſtic conditions. Con- 
ditions conſtituted by ſuch duties of the relative kind, as have for 


and the . +. In either caſe, where the deſignation of the perſon by whom the 
power is to be poſſeſſed, depends not ſolely upon mere phyſical events, ſuch as that of 
natural ſucceſſion, but in any ſort upon the will of another perſon, the latter poſſeſſes 


an i uęſtiti ue power, or right of inveſtiture, with regard to the power in queſtion : in 


like manner may any perſon alſo poſſeſs: a diveftirzve power. The powers above enu- 
merated, ſuch as judicial power, military power, and ſo forth, may therefore be exer- 
ciſeable by a man, either directly, propria manu; or indirectly, manu aliend bd. Power 


to be exerciſed manu aliend is inveſtitive, which may or may not be accompanied by 


diveſtitive. Of ſovereign power, whether autocratic, legiſlative, or executive, the 
ſeveral public truſts above-mentioned form ſo. many ſubordinate branches. Any of 
theſe powers may be placed, either, 1. in an individual; or, 2. in a body politic: 
who may be either ſupreme or ſubordinate. Subordination on the part. of a magiſ- 


trate may be eſtabliſhed, 1. by the perſon's being puniſhable : : 2, by his being re- 


moveable: 3. by the order's being reverſible. 

X. OryFences againſt RELIGION. 1. Offences tending to- weaken the force of 
the religious ſanction: including blaſphemy and profaneneſs, 2. Offences tending to 
miſapply the force of the religious ſanction: including falſe prophecies, and other pre- 
tended revelations ; alſo hereſy, where the doctrine broached is pernicious to the tem- 
poral intereſts of the community, 3. Offences againſt religious truſt, where any ſuch i is 
thought fit to be eſtabliſhed. 

XI. Oyyences againſt the NATIONAL INTEREST in general. 1. Immoral publi. 
cations. 2. Offences apainſt the truſt of an ambaſſador ; or, as it might be termed, 
preſeentic truſt. 3. Offences againſt the truſt of a privy-counſellor ; or, as it might be 
termed, /ymbouleutic traſt, 4. In pure or mixed monarchies, prodigality on the part 
of perſons who are about the perſon of the ſovereign, though without being inveſted 
with any ſpecific truſt, 5. Exceſſive gaming on the part of the ſame perſons; 6. Tak- 
ing preſents from rival powers without leave. 


d In the former caſe, the power might be termed in one word, autochirons : in the latter, beterochiron:: 
leres; a man's own ; xpig, a hand; rigor, another's.) 
+ See ch, xvii, [Limits] G iii. 
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their counterparts truſts conſtituted by fiduciary powers as well as INTRO. 
rights on the fide of the correlative party, and thoſe of a private Cray, XVI. 


nature, have alſo been already diſcuſſed under the appellation of do- 
meſtic conditions. The ſame obſervation may be applied to the con- 
ditions conſtituted by ſuch powers of the beneficial kind over perſons 
as are of a private nature: as alſo to the ſubordinate correlative con- 
ditions conſtituted: by the duties correſponding to thoſe rights and 
powers. As to abſolute duties, there is no inſtance of a condition 
thus created, of which the inſtitution is upon the principle of utility 
to be juſtified ; unleſs the ſeveral religious conditions of the monaſtic 
kind ſhould be allowed of as examples. There remain, as the only 
materials. out of which the conditions which yet remain to be conſi- 
dered can be compoled, conditions conſtituted by beneficial powers 
over things; conditions conſtituted by beneficial rights to things (that 
is, rights to powers over things) or by rights to thoſe rights, and ſo 
on ; conditions conſtituted. by rights to ſervices; and conditions con- 
ſtituted by the duties correſponding to thoſe reſpective rights. Out 
of theſe are to. be taken thoſe of which the materials are the ingre- 
dients of: the ſeveral modifications of property,. the ſeveral conditions 
of proprietorſhip. Theſe are the conditions, if ſuch for a moment 
they may be ſtiled, which having but here and there any ſpecific 
names, are not commonly conſidered on the footing of conditions : 
ſo that the acts which, if ſuch conditions were recognized, might 
be conſidered as offences againſt thoſe conditions, are not wont to 
be conſidered in any other light than that of offences againſt 
property. . 
Now the caſe is, as hath been already intimated “, that of theſe 
civil conditions, thoſe which are wont to be conſidered under that 
name, are not diſtinguiſhed by any uniform and explicit line from 
thoſe of which the materials are wont to be carried to the head of 
property: a ſet of rights ſhall, in one inſtance, be conſidered as con- 
ſtituting an article of property rather than a condition: while, in ano- 
ther inſtance, a ſet of rights of the ſame ſtamp is conſidered as con- 


® Supra, xvii. 
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INTROD. ſtituting rather a condition than an article of property. This will 
CHAP. * probably be found to be the caſe in all languages: and the uſage is 


n different again in one language from what it is in another. From 
theſe cauſes it ſeems to be impracticable to ſubject the claſs of civil con- 
ditions to any exhauſtive method: ſo that for making a compleat col. 
lection of them there ſeems to be no other expedient than that of 
ſearching the language through for them, and taking them as they 
come. To exemplify this obſervation, it may be of uſe to lay open 
the ſtructure as it were of two or three of the principal ſorts or 
claſſes of conditions, comparing them with two or three articles of 
property which appear to be nearly of the ſame complexion: by this 
means the nature and generation, if one may ſo call it, of both theſe 
claſſes of ideal objects may be the more clearly underſtood. : 

The ſeveral ſorts of civil conditions that are not fiduciary may all, 
or at leaſt the greater part of them, be comprehended under the head 
of rank, or that of profeſſion; the latter word being taken in its moſt 
extenſive ſenſe, ſo as to include not only what are called the liberal 3 
profeſſions, but thoſe alſo which are exerciſed by the ſeveral ſorts of 1 
traders, artiſts, manufacturers, and other perſons of whatſoever ſtation, 
who are in the way of making a profit by their labour. Among 
ranks then, as well as profeſſions, let us, for the ſake of perſpicuity, 
take for examples ſuch articles as ſtand the cleareſt from any mixture 
of either fiduciary or beneficial power. The rank of knighthood is 
conſtituted, how? by prohibiting all other perſons from performing 
certain acts, the performance of which is the ſymbol of the order, 
at the ſame time that the knight in queſtion, and his companions, are 
permitted : for inſtance, to wear a ribbon of a certain colour in a cer- 
tain manner: to call himſelf by a certain title: to uſe an armorial 
ſeal with a certain mark on it. By laying all perſons but the knight 
under this prohibition, the law ſubjects them to a ſet of duties: and 
ſince from the diſcharge of theſe duties a benefit reſults to the per- 
ſon in whoſe favour they are created, to wit, the benefit of enjoying 
ſuch a ſhare of extraordinary reputation and reſpect as men are wont 
to yield to a perſon thus diſtinguiſhed, to diſcharge them 1s to render 


him a ſervice: and the duty being a uy of the negative claſs, a 
duty 


b 
"ll 


[DIVISION] gf endes. 


duty conſiſting in the performance of certain acts of the negative INTROD. 
kind “, the ſervice is what may be called a ſervice of farbearance. It CHAP, XVI. 


appears then, that to generate this condition there muſt be two ſorts 
of ſervices: that which is the immediate cauſe of it, a ſervice of the 
negative kind, to be rendered by the community at large: that which 
is the cauſe again of this ſervice, a ſervice of the poſitive kind, to be 
rendered by the law. 5 
The condition of a profeſſional man ſtands upon a narrower foot- 
ing. To conſtitute this condition there needs nothing more than a 
permiſſion given him on the part of the legiſlator to perform thoſe 
acts, in the performance of which conſiſts the exerciſe of his pro- 


feſſion: to give or fell his advice or aſſiſtance in matters of law or 


phyſic: to give or fell his ſervices as employed in the executing or 
overſeeing of a manufacture or piece of work of ſuch or ſuch a kind : 
to ſell a commodity of ſuch or ſuch a ſort. Here then we ſee there 
is but one ſort of ſervice requiſite; a ſervice which may be merely of 
the negative kind, to be rendered by the law : the ſervice of per- 
mitting him to exerciſe his profeſſion : a ſervice which, if there has 


been no prohibition laid on before, is rendered by ſimply forbearing to 


prohibit him. 

Now the ideal objects, which in the caſes above ſpecified are ſaid to 
be conferred upon a man by the ſervices that are reſpectively in queſ- 
tion, are in both caſes not articles of property but conditions. By 


ſuch a behaviour on the part of the law, as ſhall be the reverſe of 


that whereby they were reſpectively produced, a man may be made to 
forfeit them: and what he is then ſaid to forfeit is in neither caſe his 
property; but in one caſe, his rank or dignity : in the other caſe, his 
trade or his profeſſion : and in both caſes, his condition. 

Other caſes there are again in which the law, by a proceſs of the 
fame ſort with that by which it conſtituted the former of the two 
above-mentioned conditions, confers on him an ideal object, which the 
laws of language have placed under the head of property. The law 
permits a man to fell books: that is, all forts of books in general. 


* See ch. [Actions] viii. 
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Thus far all that it has done is to inveſt him with a condition: and 
this condition he would equally poſſeſs, although every body elſe in 
the world were to ſell books likewiſe. Let the law now take an active 


part in his favour, and prohibit all other perſons from ſelling books 


of a certain deſcription, he remaining at liberty to ſell them as be- 


fore. It thereby confers on him a ſort of excluſive privilege or mo- 


nopoly, which 1s called a copy-rigbt. But by inveſting him with this 
right, it is not ſaid to inveſt him with any new ſort of condition: 


what it inveſts him with is ſpoken of as an article of property; to 


wit, of that ſort of property which is termed incorporeal ® : and fo on 
in the caſe of an engraving, a mechanical engine, a medicine ; or, in 
ſhort, of a ſaleable article of any other fort. Yet when it gave him an 


excluſive right of wearing a particular fort of ribbon, the object which 
1t was then conſidered as conferring on him was, not an article of pro- 


perty but a condition. 
By forbearing to ſubject you to certain diſadvantages, to which it 


ſubjects an alien, the law confers on you the condition of a natural- 
born ſubject : by ſubjecting him to them, it impoſes on him the con- 
dition of an alien: by conferring on you certain privileges or rights, 


which it denies to a roturier, the law confers on you the condition of 


a gentilbomme; by forbearing to confer on him thoſe privileges, it 
impoſes on him the condition of a roturier *, The rights, out of 
which the two advantageous conditions here exemplified are both of 


them as it were compoſed, have for their counterpart a fort of ſervices 


of forbearance, rendered, as we have ſeen, not by private individuals, 
but by the law itſelf. As to the duties which it creates in rendering you 
theſe ſervices, they are to be conſidered as duties impoſed by the 


legiſlator on the miniſters of juſtice. 
It may be obſerved, with regard to the greater part of the conditions 


a The reaſon probably why an object of the ſort here in queſtion is referred to the 
head of property, is, that the chief value of it ariſes from its being capable of being 
made a ſource of property in the more ordinary acceptations of the word; z that is, of 


money, conſumable commodities, and ſo forth. 
o The conditions themſelves having nothing that correſponds to them! in England, it 


was neceſſary to make uſe of foreign terms. 3 
ere 
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here compriſed under the general appellation of civil, that the relations mTROD. | 1 
correſponding to thoſe by which they are reſpectively conſtituted, are not . XVI. II 


provided with appellatives. The relation which has a name, is that which 
is borne by the party favoured to the party bound : that which is borne 
by the party bound to the party favoured has not any. This is a 
circumſtance that may help to diſtinguiſh them from thoſe conditions 
which we have termed domeſtic. In the domeſtic conditions, if on 
the one fide the party to whom the power is given is called a maſter ; 
on the other ſide, the party over whom that power is given, the party 
who is the object of that power, is termed a ſervant. In the civil 
conditions this is not the caſe. On the one ſide, a man, in virtue of 
certain ſervices of forbearance, which the reſt of the community are 
bound to render him, 1s denominated a knight of ſuch or ſuch an 
order: but on the other fide, theſe ſervices do not beſtow any parti- 
cular denomination on the perſons from whom ſuch ſervices are due, 
Another man, in virtue of the legiſlator's rendering that ſort of nega- 
tive ſervice which conſiſts in the not prohibiting him from exerciſing a 
trade, inveſts him at his option with the condition of a trader : it 
accordingly denominates him a farmer, a baker, a weaver, and ſo on : 
but the miniſters of the law do not, in virtue of their rendering the 
man this ſort of negative ſervice, acquire for themſelves any parti- 
cular name. Suppoſe even that the trade you have the right of 
exerciſing happens to be the object of a monolopy, and that the legiſ- 
lator, beſides rendering you himſelf thoſe ſervices which you derive from 
the permiſſion he beſtows on you, obliges other perſons to render 
you thoſe farther ſervices which you receive from their forbearing to 
follow the ſame trade; yet neither do they, in virtue of their being 
thus bound, acquire any particular name. 

After what has been ſaid of the nature of the ſeveral forts of civil 
conditions that have names, the offences to which they are expoſed 
may, without much difficulty, be imagined. Taken by itſelf, every 
condition which 1s thus conſtituted by a permiſſion granted to the 
poſſeſſor, is of courſe of a beneficial nature: it is, therefore, expoſed 
to all thoſe offences to which the poſſeſſion of a benefit 1s expoſed, 


But either on account of a man's being obliged to perſevere when 
3 once 
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[DIVISION] of ofences, 


INTROD. once engaged in it, or on account of ſuch other obligations as may 
Cnar. XVI. ſtand annexed to the poſſeſſion of it, or on account of the compara- 


tive degree of diſrepute which may ſtand annexed to it by the moral 
ſanction, it may by accident be a burthen: it is on this account liable 
to ſtand expoſed to the offences to which, as hath been ſeen, every 


thing that partakes of the nature of a burthen ſtands expoſed. As to 


any offences which may concern the exereiſe of the functions belonging 
to it, if it happens to have any duties annexed to it, ſuch as thoſe, 
for inſtance, which are conſtituted by regulations touching the exer- 
ciſe of a trade, it will ſtand expoſed to ſo many breaches of duty: and 


laſtly, whatſoever are the functions belonging to it, it will ſtand ex- 


poſed at any rate to diſturbance. | 

In the forming however of the catalogue of theſe offences, exact- 
neſs is of the leſs conſequence, inaſmuch as an act, if it ſhould happen 
not to be compriſed in this catalogue, and yet is in any reſpect of a 


pernicious nature, will be ſure to be found in ſome other diviſion of 
the ſyſtem of offences: if a baker ſells bad bread for the price of 


good, it is a kind of fraud upon the buyer; and perhaps an injury of 
the ſimple corporal kind done to the health of an individual, or a 
neighbourhood : if a clothier ſells bad cloth for good at home, it is a 
fraud; if to foreigners abroad, it may, over and above the fraud 
put upon the foreign purchaſer, have pernicious effects perhaps in the 
proſperity of the trade at home, and become thereby an offence 
againſt the national wealth. So again with regard to diſturbance: if a 
man be diſturbed in the exerciſe of his trade, the offence will proba- 
bly be a wrongful interception of the profit he might be preſumed to 
have been in a way to make by it: and were it even to appear in any 
caſe that a man exerciſed a trade, or what 1s leſs unlikely, a liberal 
profeſſion, without having profit in his view, the offence will ſtill be 
reducible to the head of {imple injurious reſtrainment, or ſimple injurious 
compulſion. 1 
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PIVISION] of offences. 


§ 4. Advantages of the preſent method. 
LVI. 


INTRO D. 
CRAr. XVI. 


A few words, for the purpoſe of giving a general view of the method of General idea 


diviſion here purſued, and of the advantages which it poſſeſſes, may have 
their uſe, The whole ſyſtem of offences, we may obſerve, is branched 
out into five claſſes. In the three firſt, the ſubordinate diviſions are taken 
from the ſame ſource; viz. from the conſideration of the different 
points, in reſpe& whereof the intereſt of an individual is expoſed to 
ſuffer. By this uniformity, a conſiderable degree of light ſeems to be 
thrown upon the whole ſyſtem : particularly upon the offences that 
come under the third claſs: objects which have never hitherto been 
brought into any ſort of order. With regard to the fourth claſs, in ſettling 
the precedence between its ſeveral ſubordinate diviſions, it ſeemed moſt 
natural and ſatisfactory to place thoſe firſt, the connection whereof 
with the welfare of individuals ſeemed moſt obvious and immediate, 
The miſchievous effects of thoſe offences, which tend in an immediate 
way to deprive individuals of the protection provided for them againſt 
the attacks of one another, and of thoſe which tend to bring down upon 
them the attacks of foreign aſſailants, ſeem alike obvious and palpable. 
The miſchievous quality of ſuch as tend to weaken the force that is 
provided to combat thoſe attacks, but particularly the latter, though 
evident enough, is one link farther off in the chain of cauſes and 
effects. The ill effects of ſuch offences as are of diſſervice only by 
diminiſhing the particular fund from whence that force is to be ex- 
tracted, ſuch effects, I ſay, though indiſputable, are {till more diſtant 
and out of ſight. The ſame thing may be obſerved with regard to 
ſuch as are miſchievous only by affecting the univerſal fund. Offences 
againſt the ſovereignty in general would not be miſchievous, if offences 
of the ſeveral deſcriptions preceding were not miſchievous. Nor in a 
temporal view are offences againſt religion miſchievous, except in as 
far as, by removing, or weakening, or miſapplying one of the three 
great incentives to virtue, and checks to vice, they tend to open the 
door to the ſeveral miſchiefs, which it is the nature of all thoſe other 
offences to produce, As to the fifth claſs, this, as hath already been 
5 oblerved, 


ofthe method 
here purſued. 
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cexcvi 


INTROD. 
CAP. XVI, 


to exhibit, upon a ſcale more or leſs minute, a ſyſtematical enumeration. 


ſelves been the only guide, every ſuch difference in the manner of 


fide; for in that caſe the catalogue of offences, when compared to that 


[DIVISION] of ofimcer. 


obſerved, exhibits, at firſt view,. an irregularity, which however ſeems; : 
to be unavoidable, But this irregularity is preſently corrected, when, : 
the analyſis returns back, as it does after a ſtep or two, into the path, 
from which the tyranny of language had forced it a while to deviate: 

It was neceſſary that it ſhould have two purpoſes in view: the one, 


of the ſeveral poſſible modifications of delinquency, denominated or 
undenominated ; the other, to find places in the liſt for ſuch names of 
offences as were in current uſe: for the firſt purpoſe, nature was. to ſer 
the law; for the other, cuſtom. Had the nature of the things them- 


perpetration, and fuch only, ſhould have ſerved as a. ground for a 
different denomination, as was attended with a difference in point of 
effect. This however of itſelf would never have been ſufficient ; for as 
on one hand the new language, which 1t would: have been neceſſary to 
invent, would have been uncouth, and in a manner unintelligible; 
ſo on the other hand the names, which were before in current uſe, and 
which, in ſpite of all ſyſtems, good or bad, muſt have remained in 
current uſe, would have continued. unexplained. To have adhered ex- 
clufively to the current language, would have been as bad on the other 


—— 


of the miſchiefs that are capable of being produced, would: have been 
altogether broken and uncompleat. 

To reconcile theſe two objects, in as far as they ſeemed to be recon- 
cileable, the following courſe has therefore been purſued. The logical 
whole, conſtituted by the ſum total of poſſible offences, has been biſected 
in as many different directions as were neceſſary, and the proceſs in each 
direction carried down to that ſtage at which the particular ideas thus 
divided found names in current uſe in readineſs to receive them. At 
that period I have ſtopped; leaving any minuter diſtinctions to be 
enumerated in the body of the work, as ſo many ſpecies. of the genus 
characterized by ſuch or fuch a name. If in the courſe of any ſuch 
proceſs I came to a mode of conduct which, though: it. required to be 
taken notice of, and perhaps had actually been taken notice of, under 


all laws, in the character of an offence, had hitherto been expreſſed 
| under 


[DIVISION] of ofentes. 


under different laws, by different circumlocutions, without ever having 


received any name capable of occupying the place of a ſubſtantive in a 
ſentence, I have frequently ventured ſo far as to fabricate a new name 
for it, ſuch an one as the idiom of the language, and the acquaintance 
I happened to have with it, would admit of. Theſe names conſiſting 
in moſt inſtances, and that unavoidably, of two or three words brought 
together, in a language too which admits not, like the German and the 
Greek, of their being melted into one, can never be upon a par, in 
point of commodiouſneſs, with thoſe univocal appellatives which make 


part of the eſtabliſhed ſtock. 
In the choice of names in current uſe, care has been taken to avoid 


all ſuch as have been grounded on local diſtinctions, ill founded per- 
haps in the nation in which they received their birth, and at any rate 
not applicable to the circumſtances of other countries. 

The analyſis, as far as it goes, is as applicable to the legal concerns 
of one country as of another: and where, if it had deſcended into fur- 
ther details, it would have ceaſed to be ſo, there I have taken care al- 
ways to ſtop: and thence it is that it has come to be ſo much more 
particular in the claſs of offences againſt individuals, than in any of 
the other claſſes. One uſe then of this arrangement, if it ſhould be 
found to have been properly conducted, will be its ſerving to point out 
in what 1t 1s that the legal intereſts of all countries agree, and in what 
it is that they are liable to differ: how far a rule that is proper for one, 
will ſerve, and how far it will not ſerve, for another. That the legal 
intereſts of different ages and countries have nothing in common, and 
that they have every thing, are ſuppoſitions equally diſtant from the 


truth ?. 
LVII. 


A natural method, ſuch as it hath been here attempted to exhibit, 
ſeems to poſſeſs four capital advantages ; not to mention others of in- 
ferior note. In the firſt place, it affords ſuch aſſiſtance, to the appre- 


P The above hints are offered to the conſideration of the few who may be diſpoſed 
to bend their minds to diſquiſitions of this uninviting nature: to fift the matter to the 
bottom, and engage in the details of illuſtration, would require more room than could 


in this place be conſiſtently allowed. 
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henſion and to the memory, aa thöfe faculties would in vain look for-in 
any technical arrangement *. That arrangement of the objects of any 
ſcience may, it ſhould ſeem, be termed a natural one, which takes ſuch 
properties to characterize them by, as men in general are, by the com- 
mon conſtitution of man's nature, independently of any accidental im- 
preſſions they may have received from the influence of any local or other 
particular cauſes, accuſtomed to attend to: ſuch, in a word, as naturally, 
that is readily and at firſt ſight engage, and firmly fix, the attention 
of any one to whom they have once been pointed out. Now by what 
other means ſhould an object engage or fix a man's attention, unleſs 
by intereſting him ? and what circumſtance belonging to any action can 
be more intereſting, or rather what other circumſtance: belonging to it 
can be at all intereſting to him, than that of the influence it promiſes. 
to have on his own happineſs, and the happineſs of thoſe who are 
about him? By what other mark then ſhould he more eaſily find the 
place which any offence occupies in the ſyſtem, or by what other clue 
ſhould he more readily recall it ? 
LVIII. 

In the next place, it not only gives at firſt glance a general intima- 
tion of the nature of each diviſion of offences, in as far as that nature 
is determined by ſome one characteriſtic property, but it gives room 
for a number of general propoſitions to be formed concerning the par- 
ticular offences that come under that diviſion, in ſuch manner as to 
exhibit a variety of other properties that may belong to them in com- 


mon. It gives room, therefore, for the framing of a number of pro- 


poſitions concerning them, which, though very general, becauſe pre- 


dicated of a great number of articles, ſhall be as generally true “. 
LIX. In 


+ Imagine what a condition a ſcience muſt be in, when as yet there ſhall be no ſuch: 
thing as forming any extenſive propoſition relative 7 it, that ſhall be at the ſame time a 
true one: where, if the propoſition ſhall be tru of ſome of the particulars contained 
under it, it ſhall be falſe with regard to others. What a ſtate would botany, for 
example, be in, if the claſſes were ſo contrived, that no common characters could be 


ſound for them ? Yet in this ſtate, and no better, ſeems every ſyſtem of penal law to- 


o See Fragment on Government, pref. p. Xlv. 5 
> 
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LIX. 
In the third place, it is ſo contrived, that the very place which any 
offence is made to occupy, ſuggeſts' the reaſon of its being put there. 
It ſerves to indicate, not only that ſuch and ſuch acts are made offences, 
but why they ougbt to be: By this means, while it addreſſes itſelf to 
the underſtanding, it recommends: itſelf in ſome meaſure to the af- 
fections. By the intimation it gives of the nature and tendency of each 
obnoxious act, it accounts for, and in ſome meaſure vindicates, the treat- 
ment which it may be thought proper to beſtow upon that act in the 
way of puniſhment; To the ſubject then it is a kind of perpetual 
apology: ſhewing the neceſſity of every defalcation, which, for the 
ſecurity and proſperity of each individual, it is requiſite to make from 
the liberty of every other. To the legiſlator it is a kind of perpetual 


leſſon: ſerving at once as a corrective to his prejudices, and as a 


check upon his paſſions. Is there a miſchief which has eſcaped him? 
in a natural arrangement, if at the ſame time an exhauſtive one, he can- 
not fail to find it. Is he tempted ever to force i nnocence within the 
pale of guilt ? the difficulty of finding a place for it advertiſes him of 
his error. Such are the uſes of a map of univerſal delinquency, laid 
down upon the principle of utility: ſuch the advantages, which the 
legiſlator as well as the ſubje& may derive from it. Abide by it, and 
every thing that is arbitrary in legiſlation, vaniſhes. An evil-in- 
tentioned or prejudiced legiſlator durſt not look it in the face. He 


be, authoritative or .unauthoritative, that has ever yet appeared. Try if it be other- 
wiſe, for inſtance, with the delicta private & publica, and with the publica ordinaria, 
and publica extra-ordinaria of the Roman law. All this for want of method: and 
hence the neceſſity of endeavouring to ſtrike out a new one. 

Nor is this want of method to be wondered at. A ſcience fo new as that of penal 
legiſlation, could hardly have been in any better ſtate. Till objects are diſtinguiſhed, 
they cannot be arranged. It is thus that truth and order go on hand in hand. It 18 
only in proportion as the former is diſcovered, that the latter can be improved. Before 
a certain order is eſtabliſhed, truth can be but imperfe&ly announced: but until a 
certain proportion of truth has been developed and brought to light, that order can- 
not be eſtabliſhed. The diſcovery of truth leads to the eſtabliſhment of order: and 
the eſtabliſhment of order fixes and propagates the diſcovery of truth. 


See Heinecc, Elem. p. vil. & 79, $0. 
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would proſcribe it, and with reaſon”: it would be a fatire on his 
laws, 
LX. 

In the fourth place, a natural arrangement, governed as it is by a 
principle which is recognized by all men, will ſerve alike for the 
juriſprudence of all nations. In a ſyſtem of propoſed law, framed in 
purſuance of ſuch a method, the language will ſerve as a gloſſary by 
which all ſyſtems of poſitive law might be explained, while the mat- 
ter ſerves as a ſtandard by which they might be tried. Thus illuſ- 
trated, the practice of every nation might be a leſſon to every other: 
and mankind might carry on a mutual interchange of experiences and 
improvements, as eaſily in this as in every other walk of ſcience. 
If any one of theſe objects ſhould in any degree be attained, the la- 
bour of this analyſis, ſevere as it has been, will not have been thrown: 
away. 


$ 5. Characters of the five claſſes. 


LXI. 

It has been mentioned * as an advantage poſſeſſed by this me- 
thod, and not poſſeſſed by any other, that the objects comprized 
under it are caſt into groupes, to which a variety of propoſitions may 
be applied in common. A collection of theſe propoſitions, as ap-- 
plied to the ſeveral claſſes, may be conſidered as exhibiting the diſ- 
tinctive characters of each claſs. So many of theſe propoſitions as 
can be applied to the offences belonging to any given claſs, ſo many 
properties are they found to have in common: ſo many of theſe com- 
mon properties as may reſpectively be attributed to them, ſo many 
properties may be ſet down to ſerve as characters of the claſs. A col- 
lection of theſe characters it may here be proper to exhibit. The 
more of them we can bring together, the more clearly and fully will 
the nature of the ſeveral claſſes, and of the offences they are compoſed 
of, be underſtood. 


* Supra, Iviii. 


LXII. Characters 


[PIVISION] of ofnces a: 


LXII. | INTROD: 
Characters of claſs 1; compoſed. of PRIVATE offences, or offences Cay. XVI. 
againſt aſſignable individuals. Characters of 


1. When arrived at their laſt ſtage (the ſtage of conſummation *) they — 
produce, all of them, a primary miſchief as well as a ſecondary F. 

2. The individuals whom they affect in the firſt inſtance *, are 
conſtantly affignable. This extends to all; to attempts and preparations, 
as well as to ſuch as have arrived at the ſtage of conſummation . 

3. Conſequently they admit of compenſation | : in which they differ 
from the offences of all the other claſſes, as ſuch. N 

4. They admit * alſo of retaliation F ; in which alſo they differ from 
the offences of all the other claſſes. 

5. There is always ſome perſon who has a natural and peculiar in- 
tereſt to proſecute them. In this they differ from ſelf- regarding 
offences: alſo from ſemi-public and public ones; except in as far as 
the two latter may chance to involve a private michief. 

6. The miſchief they produce is obvious: more ſo than that of 
ſemi-public offences: and ſtill more ſo than that of ſelf- regarding ones, 
or even public. 

7. They are every where, and muſt ever be, obnoxious to the cenſure 
of the world: more fo than ſemi- public offences as ſuch; and ſtill more 
ſo than public ones. 

8. They are more conſtantly obnoxious to the ** of the world 
than ſelf- regarding offences: and would be ſo univerſally, were it not 
for the influence of the two falſe principles; the principle of aſceticiſm, 
and the principle of antipathy **. 


r [Firſt Inſtance.] That is, by their primary miſchief. 
[Admit.] I mean, that retaliation is capable of being applied in the caſes in queſ- 
tion; not that it ought always to be employed. Nor is it capable of being applied in 


every individual inſtance of each offence, but only in ſome individual inſtance of each 
ſpecies of offence, 


* Ch. vii. [Actions] xiy. + See ch. xii, [Conſequences] iii. See ſupra,. 
xxxi. note; and B. I. tit. [Acceſſory offences, ] See ch. xiii. [Caſes unmeet] ii. 
note. $ See ch. xv. [Properties] viii. Ch. ii. [Principles adverſe. ] 
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INTROD; 9. They are leſs apt than ſemi- public and public offences to require 
Cary — different deſcriptions in different ſtates: and countries: in which re- 


ſpect they are much upon a par with ſelf- regarding ones. 

10. By certain circumſtances of aggravation, they are liable to be 
transformed into ſemi- public offences: and by certain others, into 
public. | tte 

11. There can be no ground for puniſhing them, until they can be 
proved to have occaſioned, or to be about to, occaſion, ſome particular 
miſchief to ſome particular individual. In this they differ from ſemi- 
public offences, and from public. 

12. In ſlight caſes, compenſation given to the individual affected by 
them, may be a ſufficient ground for remitting puniſhment-: for if the 
primary miſchief has not been ſufficient to produce any alarm, the 
whole of the miſchief may be cured by compenſation. In this alſo they 
differ from ſemi - public offences, and from public ones. 


LXIII. 


| 2 of Characters of claſs 2; compoſed of szm1-PvBLIc offences, or offences 
claſs 2. 


affecting a whole ſubordinate claſs of perſons. 


1. As ſuch, they produce no primary miſchief. The miſchief they 
produce conſiſts of one or other or both branches of the ſecondary 
miſchief produced by offences againſt individuals, without the pri- 
mary. | 

2, In as far as they are to be conſidered as belonging to this claſs, 
the perſons whom they affect in the firſt inſtance are not individually 
aſſignable. 

3. They are apt, however, to involve or terminate in ſome primary 
miſchief of the firſt order; which when they do, they advance into the 
firſt claſs, and become private offences. 1 

4. They admit not, as ſuch, of compenſation. 

5. Nor of retaliation. 


Different deſcriptions.} It ſeems to be from their poſſeſſing theſe three laſt proper- 
ties, that the cuſtom has ariſen of ſpeaking of them, or at leaſt of many of them, un- 
der the name of offences againſt the aw of nature: a vague expreſſion, and produQtive 
of a multitude of inconvenignces, See ch. ii. [Principles adverſe] xiv. note. 


IN 


6. As ſuch, there is never any one particular individual whoſe ex- IN TROD. 
dufive intereſt it is to proſecute them: a circle of perſons may, how Cnar. XVI. 


ever, always be marked out, within which may be found ſome who 


have a greater intereſt to Proſecute than any who! are out of that cir- 9 | 
7. The miſchief they produce is in general; pretty . not 10 | 0 | 
much ſo indeed as that of private offences; but more ſo upon the whole N 
than that of ſelf- regarding and public ones. 0 
8. They are rather leſs obnoxious to the cenſure of the world than ; | ; 
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private offences; but they are more ſo than public ones: they would 

alſo be more ſo than ſelf· regarding ones, were it not for the influence 
of the two falſe principles, the principle of ſympathy and antipathy, 
and that of aſceticiſm. 

9. They are more apt than private dd: ſelf- regarding offences to 
require different deſcriptions in different countries: but leſs ſo than 
public ones. 

10. There may be ground for puniſhing them before they have been 
proved to have occaſioned, or to be about to occaſion, miſchief to any 
particular individual; which is not the caſe with private offences. 

11. In no caſes can ſatisfaction given to any particular individual 
affected by them be a ſufficient ground for remitting puniſhment : for 
by ſuch ſatisfaction it is but a part of the miſchief of them that is: 
cured. In this they differ from private offences; but agree with 
public. = 
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LXIV. 1 
Characters of claſs 3; conſiſting of sELF-REGARDING offences: Characters | 
offences againſt one's ſelf. * claſs 3. 


1. In individual inſtances it will often be queſtionable, whether they 
are productive of any primary * miſchief at all : ſecondary, they pro- 
duce none.. 

2. They affect not any other individuals, aſſignable or not aſſignable, 
except in as far as they affect the offender himſelf; unleſs by poſſibility 
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u Becauſe the perſon, who in: general is moſt likely to be ſenſible to the miſchief (if 
there is any) of any offence, viz, the perſon whom it moſt affects, ſhews by his conduct 
that he is not ſenſible of it, 
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in particular caſes; 3 and in a very _— and diſtant manner the whole 
ſtate. | 
3. They admit not, therefore, of —— 
4. Nor of retaliation. 
5. No perſon has naturally any peculiar intereſt to proſecute them: 


except in as far as in virtue of ſome connection he may have with the 
offender, either in point of /ympathy or of intereſt *, a miſchief of the 
derivative kind + may happen to devolve upon him *. 


-6. The miſchief they produce is apt to be unobvious, and in general. 


more queſtionable than that of any of the other claſſes 1. 


7. They are however apt, many of them, to be more obnoxious to the 


cenſure of the world than public offences; owing to the influence of 


the two falſe principles; the principle of aſceticiſm, and the principle 


of antipathy. Some of them more even than ſemi- public or even than 


private offences. | 
8. They are leſs apt than offences of any other claſs to. require dif- 


ferent deſcriptions in different ſtates and countries * 


9. Among the inducements * to puniſh them, anipady nd the 
offender is apt to have a greater ſnare than ſympathy for the public. 
10. The beſt plea for puniſhing them is founded on a faint proba- 


bility there may be of their being productive of a miſchief, which, if 


real, will place them in the claſs of public ones: chiefly in thoſe di- 
viſions of it which are compoſed of offences againſt n and 
offences againſt the national wealth. 


* Among the offences, however, which belong to this claſs, there are ſome which 
in certain countries it is not uncommon for perſons to be diſpoſed to proſecute without 


any artificial inducement, and merely on account of an axtipathy, which fuch acts are 
apt to excite, See ch. ii. [Principles adverſe] xi. 


7 See note u in the preceding page. 


= Accordingly, moſt of them are apt to be ranked among offences againſt the law of 
nature, Vide ſupra, Characters of the 1 claſs, Ixii. note. 


6 [Inducements.) I mean the conſiderations, right or wrong, which induce or diſ- 


poſe the legiſlator to treat them on the footing of offences. 


„ See ch. vi. [Senfibility] xxv. xxvi. + See ch, xii, [Conſequences]-iv, 


LXV. Characters 
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againſt the ſtate in general. 


1. As ſuch, they produce not any primary miſchief; and the ſecon- 


ccev 


INTROD. 


Characters of Claſs 4; conſiſting of PUBLIC offences, or offences Char. XVI. 


Characters of 
Claſs 4. 


dary miſchief they produce, which conſiſts frequently of danger with- 


out alarm, though great in value, is in ſpecie very indeterminate. 

2. The individuals whom they affect, in the firſt inſtance, are con- 
ſtantly unaſſignable; except in as far as by accident they happen to in- 
volve or terminate in ſuch or ſuch offences againſt individuals. 

3. Conſequently they admit not of compenſation. 

4. Nor of retaliation. | 

5. Nor is there any perſon who has naturally any vericutar intereſt 
to proſecute them ; except in as far as they appear to affe& the power, 
or in any other manner the private intereſt, of ſome perſon in autho- 
rity. 

6. The miſchief they produce, as ſuch, is comparatively unobv1ous ; 
much more ſo than that of private offences, and more ſo likewiſe, 
than that of ſemi-public ones. 

7. They are, as ſuch, much leſs obnoxious to the cenſure of the world, 
than private offences; leſs even than ſemi-public, or even than ſelf- 
regarding offences; unleſs in particular caſes, through ſympathy to 
certain perſons in authority, whoſe private intereſts they may appear to 
affect. 

8. They are more apt than any of the other claſſes to admit of dif- 
ferent deſcriptions, in different ſtates and countries. 

9. They are conſtiruted, in many caſes, by ſome circumſtances of 


aggravation ſuperadded to a private offence : and therefore, in theſe 


caſes, involve the miſchief, and exhibit the other characters, belonging 
to both claſſes. They are, however, even in ſuch caſes, properly 
enough ranked in the 4th claſs, inaſmuch as the miſchief they produce 
in virtue of the properties which aggregate them to that claſs, eclipſes 
and ſwallows up that which they produce in virtue of thoſe properties 
which aggregate them to the 11t. 
10. There may be ſufficient ground for puniſhing them, without their 


being proved to have occaſioned, or to be about to occaſion, any par- 
Vol. I. R r ticular 
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eccevi DIVISION] of offences. 


INTROD. ticular miſchief to any particular individual. In this they differ 3 


Cuar. XVI. private offences, but agree with ſemi- public ones. Here, as in ſemi- 
public offences, the extent of the miſchief makes up for the uncertainty 
of it. 
11. In no cafe can ſatisfaction, given to any particular individual 
affected by them, be a ſufficient ground for remitting puniſhment, In 
this they differ from private offences ; but agree with ſemi-public, 


— act 


LXVI. 
Characters of Characters of claſs 5, or appendix : compoſed of MULTIFORM or aNoma- 
: Lous offences; and containing offences by FaLsHooD, and offences 


concerning TRUST. 


1. Taken collectively, in the parcels marked out by their popular 
appellations, they are incapable of being aggregated to any ſyſtematical 
method of diſtribution, grounded upon the miſchief of the offence. 

2. They may, however, be thrown into ſub-diviſions, which may be 
aggregated to ſuch a method of diſtribution. 


3. Theſe ſub-diviſions will naturally and readily rank under the di- 


viſions of the ſeveral preceding claſſes of this ſyſtem. 

4. Each of the two great diviſions of this claſs ſpreads itſelf in that 
manner over all the preceding claſſes. 
F. In ſome acts of this claſs, the diſtinguiſhing circumſtance which 
conſtitutes the eſſential character of the offence, will in ſome inſtances 
enter neceſſarily, in the character of a criminative circumſtance, into 


the conſtitution of the offence ; inſomuch that, without the intervention 


of this circumſtance, no offence at all, of that denomination, can be 
committed *, In other inſtances, the offence may ſubſiſt without it; 
and where it interferes, it comes in as an accidental independent cir- 
cumſtance,. capable of conſtituting a ground of aggravation. 


> Inflance, offences by falſhood, in the caſe of defraudments 


© Inſtance, offences by falſhood, in the caſe of ſimple corporal injuries, and other; 
offences againſt perſon, 


C HA. P. 


AS 


by 8 RT — . 1 , 
wem ewe AN ITAING WER * a ; 
Q MY as” it AT, 2 n . 
W ene. OE 4 
T4 = W = LETS 


ff ge» On OT IO OO TEE EAN 
ee I ¹—-mꝛ oe otra an 
8 * FUF 8 7 1 . 


38.487 


NO 
. 


r 
3 8 

* es 2 
e 
3 

* 8 7 


_ 
- 
1 
1 
_ 


1 


Of the [LIMITS] of the penal branch of juriſprudence. 


CHA 3, Nt. 
$ 1. Limits between private ethics and the art of legiſlation. 


I. | 

O much for the diviſion of offences in general. Now an offence 
8 is an act prohibited, or (what comes to the ſame thing) an act of 
which the contrary is commanded, by the law: and what is it that the 
law can be employed in doing, beſides prohibiting and commanding ? 
It ſhould ſeem then, according to this view of the matter, that were 
we to have ſettled what may be proper to be done with relation to 
offences, we ſhould thereby have ſettled every thing that may be pro- 
per to be done in the way of law. Yet that branch which concerns 
the method of dealing with offences, and which is termed ſometimes 
the criminal, ſometimes the penal, branch, is univerſally underſtood to 
be but one out of two branches which compoſe the whole ſubje& of 


the art of legiſlation ; that which is termed the civil being the other. 


Between theſe two branches then, it is evident enough, there cannot 
but be a very intimate connection ; ſo intimate 1s it indeed, that the 
limits between them are by no means eaſy to mark out. The caſe is 
the ſame in ſome degree between the whole buſineſs of legiſlation (civil 
and penal branches taken together) and that of private ethics. Of 
theſe ſeveral limits however it will be in a manner neceſſary to exhibit 
ſome idea : leſt, on the one hand, we ſhould ſeem to leave any part of 
the ſubject that does belong to us untouched, or, on the other hand, to 
deviate on any fide into a track which does not belong to us. 

In the courſe of this enquiry, that part of it I mean which concerns 
the limits between the civil and the penal branch of law, it will be ne- 


ceſſary to ſettle a number of points, of which the connection with 


the main queſtion might not at firſt ſight be ſuſpected. To aſcertain 


what ſort of a thing à law is; what the parts are that are to be found 


in it; what it muſt contain in order to be compleat ; what the connec- 


tion is between that part of a body of laws which belongs to the ſub- 
Rr 2 ject 
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Of the [LIMITS] of the penal branch of juriſprudence. 
ject of procedure and the reſt of the law at large:—All theſe, it will 


be ſeen, are ſo many problems, which muſt be ſolved before any ſatis- 


factory anſwer can be given to the main queſtion above mentioned. 
Nor is this their only uſe: for it is evident enough, that the notion 
of a compleat law muſt firſt be fixed, before the legiſlator can in any 
caſe know what it is he has to do, or when his work is done. 
II. 
Ethics at large may be defined, the art of directing men's actions to 
the production of the greateſt poſſible quantity of happineſs, on the 


part of thoſe whoſe intereſt | is in view. 


II. | 
What then are the actions which it can be in a man's power to direct? 


They muſt be either his own actions, or thoſe of other agents. Ethics, 
in as far as it is the art of directing a man's own actions, may be 


ſtiled the art of ſelf-government, or private ethics, 
IV. 


What other agents then are there, which, at the ſame time that 
they are under the influence of man's direction, are ſuſceptible of hap- 
pineſs? They are of two ſorts: 1. Other human beings who are ſtiled 
2. Other animals, which, on account of their intereſts having 
been neglected by the inſenſibility of the ancient juriſts, ſtand degraded 


perſons. 


into the claſs of hing. As to other human beings, the art of direct- 


Ing 


2 Under the Gentoo and Mahometan religions, the intereſts of the reſt of the ani- 
minal creation ſeem to have met with ſome attention, Why have they not, univer- 


ſally, with as much as thoſe of human creatures, allowance made for the difference in 
point of ſenſibility ? Becauſe the laws that are have been the work of mutual fear; 
a ſentiment which the leſs rational animals have not had the ſame means as man has of 
turning to account. Why ozght they not? No reaſon can be given. If the being 


eaten were all, there is very good reaſon-why we ſhould be ſuffered to eat ſuch of them 


as we like to eat: we are the better for it, and they are never the worſe. They have 
none of thoſe long-protracted anticipations of future miſery which we have. The 
death they ſuffer in, our hands commonly is, and always may be, a ſpeedier, and by 


that means a leſs painful one, than that which would await them in the inevitable 


courſe of nature. If the being killed were all, there is very good reaſon why we 
ſhould be ſuffered to kill ſuch as moleſt us: we ſhould be the worſe for their living, 


and they are. never the worſe for being dead. But is there any reaſon why we ſhould be 
ſuffered 


x 


Of the [LIMIT S] of the penal branch of juriſprudence. cccix 


ing their actions to the above end is what we mean, or at leaſt the INTRO. 
only thing which, upon the principle of utility, we ought to mean, by 8 
the art of government: which, in as far as the meaſures it diſplays it- 
ſelf in are of a permanent nature, is generally diſtinguiſhed by the 
name of legiſlation :. as it is by that of adminiſtration, when they are of 
a temporary nature, determined by the occurrences of the day. 
Now human creatures, conſidered with reſpect to the maturity of Art of edu- 
their faculties, are either in an adult, or in a non-adult ſtate. The art ation. 
of goverment, in as far as it concerns the direction of the actions of 
perſons in a non- adult ſtate, may be termed the art of education. In 
as far as this buſineſs is entruſted with thoſe who, in virtue of ſome 
private relationſhip, are in the main the beſt diſpoſed to take upon 
them, and the beſt able to diſcharge, this office, it may be termed the 
art of private education: in as far as it is exerciſed by thoſe whoſe pro- 
vince it is to ſuperintend the conduct of the whole community, it may 
be termed the art of public education. : 


* 


ſuffered to torment them? Not any that I can ſee, Are there any why we ſhould gc: 
be ſuffered to torment them? Yes, ſeveral. See B. I. tit. [Cruelty to animals.] The 
day has been, I grieve to ſay in many places it is not yet paſt, in which the greater 
part of the ſpecies, under the denomination of ſlaves, have been treated by the law exactly 
upon the ſame footing as, in England for example, the inferior races of animals are: 
ſtill, The day may come, when the reſt of the animal creation may acquire thoſe rights 
which never could have been withholden from them but by the hand of tyranny. The 
French have already diſcovered that the blackneſs of the ſkin is no reaſon why a human 
being ſhould be abandoned without redreſs to the caprice of a tormentor *, It may 
come one day to be recognized, that the number of the legs, the villoſity of the ſkin; 
or the termination of the os /acrum, are reaſons equally inſufficient for abandoning a- 
ſenſitive being to the ſame fate? What elſe is it that ſhould trace the inſuperable line? 
Is it the faculty of reaſon, or, perhaps, the faculty of diſcourſe ? But a full- grown. 
horſe, or dog, is beyond compariſon a more rational, as well as a more converſible 
animal, than an infant of a day, or a week, or even a- month, old. But ſuppoſe the 
caſe were otherwiſe, what would it avail ? the queſtion is not, Can they rea/on ? nor, 


Can they zalk ? but, Can they /uffr ? 
* See Lewis XIVth's Code Noir. 
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ceex Of theſLIMIT SI gf the penal branch of jurifprudence. 
bs nh "Vil. 1 
5 * As to ethics in general, a man's happineſs will depend, in the firſt 
i place, upon ſuch parts of his behaviour as none but himſelf are in- 
of, 1. Pru- tereſted in; in the next place, upon ſuch parts of it as may affect 
—_— the happineſs of thoſe about him. In as far as his happineſs de- 
3. — pends upon the firſt- mentioned part of his behaviour, it is ſaid to 
—— depend upon his duty to himſelf. Ethics then, in as far as it is the art 
of directing a man's actions in this reſpect, may be termed the art of 
diſcharging one's duty to one's ſelf: and the quality which a man ma- 
nifeſts by the diſcharge of this branch of duty (if duty it is to be 
called) is that of prudence. In as far as his happineſs, and that of any 
other perſon or perſons whoſe intereſts are conſidered, depends upon 
ſuch parts of his behaviour as may affect the intereſts of thoſe about 
him, it may be ſaid to depend upon his duty to others; or, to uſe a 
phraſe now ſomewhat antiquated, his duty to his neighbour, Ethics then, 
in as far as it is the art of directing a man's actions in this reſpect, 
may be termed the art of diſcharging one's duty to one's neighbour. 
Now the happineſs of one's neighbour may be conſulted in two ways: 
1. In a negative way, by forbearing to diminiſh it. 2. In a poſitive 
way, by ſtudying to encreaſe it. A man's duty to his neighbour is 
accordingly partly negative and partly poſitive: to diſcharge the nega- 
5 tive branch of it, is probity: to diſcharge the poſitive branch, Bene- 
ficence. : 


INTROD. 
Cn. XVII. 


VII. 
Probity and It may here be aſked, How it is that upon the principle of private 
beneficence ethics, legiſlation and religion out of the queſtion, a man's happineſs 
how they | ED : = 
connect with depends upon ſuch parts of his conduct as affect, immediately at leaſt, 
Prudence, the happineſs of no one but himſelf: this is as much as to aſk, What 
motives (independent of ſuch as legiſlation and religion may chance 
to furniſh) can one man have to conſult the happineſs of another ? 
by what motives, or, which comes to the ſame thing, by what oblj- 
gations, can he be bound to obey the dictates of probity and beneficence ? 
In anſwer to this, it cannot but be admitted, that the only intereſts 
which a man at all times and upon all occaſions is ſure to find adeguare 
motives for conſulting, are his own. Notwithſtanding this, there are no 


2 occaſions 


Of theſLIMITS] of te penal branch of juriſprudence. 


- occaſions in which a man has not ſome motives for conſulting the happi- 
neſs of other men. In the firſt place, he has, on all occaſions, the purely 
ſocial motive of ſympathy or benevolence: in the next place, he has, 
on moſt occaſions, the ſemi-ſocial motives of love of amity and love 
of reputation. The motive of ſympathy will a& upon him with more 
or leſs effect, according to the bias of his ſenſibility * : the two other 
motives, according to a variety of circumſtances, principally according 


to the ſtrength of his intellectual powers, the firmneſs and Readineſs 


of his mind, the quantum of his moral ſenſibility, and the characters. 
of the people he has to deal with. | : 
VIII. 

Now private ethics has happineſs for its end: and legiſlation can 
have no other. Private ethics concerns every member, that is, the 
happineſs and the actions of every member, of any community that can 
be propoſed; and legiſlation can concern no more. Thus far, then, 
private ethics and the art of legiſlation go hand in hand. The end 
they have, or ought to have, in view, is of the ſame nature. The 
perſons whoſe happineſs they ought to have in view, as alſo the perſons 


whoſe conduct they ought to be occupied in directing, are preciſely the 


ſame. The very acts they ought to be converſant about, are even in a 


great meaſure the ſame. Where then lies the difference? In that the 


acts which they ought to be converſant about, though in a great 
meaſure, are not perfelidy and throughout the ſame. There 1s no caſe in. 
which a private man ought not to direct his own conduct to the pro- 
duction of his own happineſs, and of that of his fellow- creatures: but 
there are caſes in which the legiſlator ought not (in a direct way at 
leaſt, and by means of puniſhment applied immediately to particular 
individual acts) to attempt to direct the conduct of the ſeveral other 
members of the community. Every act which promiſes to be bene- 
ficial upon the whole to the community (himſelf included) each indi- 
vidual ought to perform of himſelf: but it is not every ſuch act that 
the legiſlator ought to compel him to perform. Every act which pro- 
miſes to be pernicious upon the whole to the community (himſelf in- 


* Ch. vi. (Senſibility] iii. 
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coxii Of the [LIMITS] of the penal branch e, juriſprudence. 
INTROD. cluded) each individual ought to abſtain from of himſelf? but it is not 
Er VI. every ſuch act that the legiſlator ought to compel him to abſtain 
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2 © * 8 Where then is the line to be drawn ?—We ſhall not have far to ſeek 
A provinees of for it. The buſineſs is to give an idea of the caſes in which ethics ought, 
1 toy —_— and in which legiſlation ought not (in a direct manner at leaſt): to in- 
tion, marked terfere. If legiſlation interferes in a direct manner, it muſt be by 
„e .puniſhment*. Now the caſes in which puniſhment, meaning the 
for puniſn- puniſhment of the political ſanction, ought not to be inflicted, have 
NY been already ſtated *. If then there be any of theſe caſes in which, 
although legiſlation ought not, private ethics does or ought to interfere, 


theſe caſes will ſerve to point out the limits between the two arts or 


3 branches of ſcience. Theſe caſes, it may be remembered, are of four 
0 E ſorts: 14 Where puniſhment would be groundleſs. 2. Where it would 
= | be inefficacious. 3. Where it would be unprofitable. 4. Where it 
2 would be needleſs. Let us look over all theſe caſes, and ſee whether 
* in any of them there is room for the interference of private ethics, at 
. the ſame time that there is none for the direct inteference of legiſla- 
: tion. | . N R904. S081 
1. Neither 1. Firſt then, as to the caſes where puniſhment would be groundle/5. 
2 . In theſe caſes it is evident, that the reſtrictive interference of ethics 
. puniſhment would be groundleſs too. It is becauſe, upon the whole, there is no 
: ground. evil in the act, that legiſlation ought not to endeavour to prevent it. 


RT, 


\ 3 Io TER TT 
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* „ 


No more, for the ſame reaſon, ought private ethics. 

Ate 
4. Wow far 2. As to the caſes in which puniſhment would be 7refficacions. 
3 in Theſe, we may obſerve, may be divided into two ſets or claſſes. The 
the caſes firſt do not depend at all upon the nature of the act: they turn only 


here pu- 5 8 1 4 
r upon a defect in the timing of the puniſhment. The puniſhment in queſ- 


would be | ; My | 
#nefficacious. b ſay nothing in this place of reward: becauſe it is only in a few extraordinary 


caſes that it can be applied, and becauſe even where it is applied, it may be doubted, 
perhaps, whether the application of it can, properly ſpeaking, be termed an act of 


legiſlation, See infra, F 3. 
Ch. xiii. [Caſes unmeet, ] . 
ion 


» 
=. 


_ Of eheſ[LIMIT 8 of the penal branch of uri prudence. ecexiii 


tion is no more than what, for any thing that appears, ought to have INTRO PD. 
been applied to the act in queſtion. It ought, however, to have been Cx. XVII. 
applied at a different time; viz. not till after it had been properly de-  _ 
nounced. Theſe are the caſes of an ex-poſt-facto law; of a judicial 
ſentence beyond the law; and of a law not ſufficiently promulgated. 
The acts here in queſtion then might, for any thing that appears, come 
properly under the department even of coercive legiſlation: of courſe 
do they under that of private ethics. As to the other ſet of caſes, in 
which puniſhment would be inefficacious ; neither do theſe depend upon 
the nature of the act, that is, of the ſort of act: they turn only upon 
ſome extraneous circumſtances, with which an act of any ſort may 
chance to be accompanied. Theſe, however, are of ſuch a nature as not 
only to exclude the application of legal puniſhment, but in general to 
leave little room for the influence of private ethics. Theſe are the caſes | 
where the will could not be deterred from any act, even by the extra- | ” ve 
ordinary force of artificial puniſhment : as in the caſes of extreme in- * 
fancy, inſanity, and perfect intoxication : of courſe, therefore, it could 1 
not by ſuch ſlender and precarious force as could be applied by private it 
ethics. The caſe is in this reſpect the ſame, under the circumſtances 9 
of unintentionality with reſpect to the event of the action, unconſciouſ- | 
neſs with regard to the circumſtances, and miſ-ſuppoſal with regard to 4 
the exiſterice of circumſtances which have not exiſted ; as alſo where 
the force, even of extraordinary puniſhment, is rendered inoperative 
by the ſuperior force of a phyſical danger or threatened miſchief, It 
is evident, that in theſe caſes, if the thunders of the law prove im- 
potent, the whiſpers of ſimple morality can have but little influence. 

; XII. 

3. As to the caſes where puniſhment would be unprofitable. Theſe How far, 
are the caſes which conſtitute the great field for the excluſive inter- _— 3 
ference of private ethics. When a puniſhment is unprofitable, or in profitable, | 
other words too expenſive, it is becauſe the evil of the puniſhment ex- 
ceeds that of the offence. Now the evil of the puniſhment, we may 


remember *, 1s OR into four branches: 1. The evil of 
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Which it may 
be, 1. Al- 
though con- 
fined to the 


guilty. 


Of che [LIMITS] of the penal branch of juriſprudence. 


coercion, including conſtraint or reſtraint, according as the act com- 
manded is of the poſitive kind or the negative. 2. The evil of ap- 
prehenſion. 3. The evil of ſufferance. 4. The derivative evils re- 
ſulting to perſons in connection with thoſe by whom the three above. 
mentioned original evils are ſuſtained. Now with reſpe& to thoſe 


original evils, the perſons who lie expoſed to them may be two very 


different ſets of perſons. In the firſt place, perſons who may have 
actually committed, or been prompted to commit, the acts really 
meant to be prohibited. In the next place, perſons who may have 
performed, or been prompted to perform, ſuch other acts as they fear 
may be in danger of being involved in the puniſhment deſigned only 


for the former. But of theſe two ſets of acts, it is the foriner only 


that are pernicious : it is, therefore, the former only that it can be the 
buſinefs of private ethics to endeavour to prevent. The latter being 


by the ſuppoſition not miſchievous, to prevent them is what it can no 


more be the buſineſs of ethics to endeavour at, than of legiſlation. It 
remains to ſhew how it may happen, that there ſhould be acts really 
pernicious, which, although they may very properly come under the 
cenſure of private ethics, may yet be no fit objects for the legiſlator to 
controul. | 

XIII. 

Puniſhment then, as applied to delinquency, may be unprofitable 
in both or either of two ways: 1. By the expence it would amount to, 
even ſuppoſing the application of it to be confined altogether to de- 
linquency: 2. By the danger there may be of its involving the in- 
nocent in the fate deſigned only for the guilty. Firſt then, with regard 
to the caſes in which the expence of the puniſhment, as applied to the 
guilty, would outweigh the profit to be made by it. Theſe caſes, it 
1s evident, depend upon a certain proportion between the evil of the 


puniſhment and the evil of the offence. Now were the offence of 


ſuch a nature, that a puniſhment which, in point of magnitude, ſhould 
but juſt exceed the profit of it, would be ſufficient to prevent it, it 
might be rather difficult perhaps to find an inſtance in which ſuch puniſh- 
ment would clearly appear to be unprofitable. But the fact is, there are 


many caſes in which a puniſhment, in order to have any chance of 
being 
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Of the [LIMITS] of the penal branch of juriſprudence. 


CCCc x 


being efficacious, muſt, in point of magnitude, be raiſed a great deal INTRO PD. 


above that level. Thus it is, wherever the danger of detection is, or, 


what comes to the ſame thing, is likely to appear to be, ſo ſmall, as to 
make the puniſhment appear in a high degree uncertain. In this caſe 
it is neceſſary, as has been ſhewn *, if puniſhment be at all applied, to 
raiſe it in point of magnitude as much as it falls ſhort in point of 
certainty. It is evident, however, that all this can be but gueſs-work : 
and that the effect of ſuch a proportion will be rendered precarious, 
by a variety of circumſtances: by the want of ſufficient promul- 


cation on the part of the law : by the particular circumſtances 
of the temptation : and by the circumſtances influencing the 


ſenſibility of the ſeveral individuals who are expoſed to it |. 
Let the ſeducing motives be ſtrong, the offence then will at any rate be 
frequently committed. Now and then indeed, owing to a coincidence 
of circumſtances more or leſs extraordinary, it will be detected, and 
by that means puniſhed. But for the purpoſe of example, which is the 
principal one, an act of puniſhment, conſidered in itſelf, is of no uſe: 
what uſe it can be of, depends altogether upon the expectation it raiſes 
of ſimilar puniſhment, in future caſes of ſimilar delinquency. But this 
future puniſhment, it is evident, muſt always depend upon detection. 
If then the want of detection is ſuch as muſt in general (eſpecially to 
eyes faſcinated by the force of the ſeducing motives) appear too im- 
probable to be reckoned upon, the puniſhment, though it ſhould be 
inflicted, may come to be of no uſe. Here then will be two oppofite evils 
running on at the ſame time, yet neither of them reducing the quantum 
of the other: the evil of the diſeaſe, and the evil of the painful and 
inefficacious remedy. It ſeems to be partly owing to ſome ſuch con- 
ſiderations, that fornication, for example, or the illicit commerce be- 


tween the ſexes, has commonly either gone altogether unpuniſhed, or 


been puniſhed in a degree inferior to that 1n which, on other accounts, 
legiſlators might have been diſpoſed to puniſh it. 


Ch. xiv. [Proportion] xviii. Rule 7. + Ch. xiii. [Caſes unmeet] 5 iii. Append, 
tit, [Promulgation.] f Ch, xi. [Diſpoſition] xxxv. xc. {| Ch. vi. [Senſibility.] 


8 2 XIV. Secondly, 
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Cu. XVII. 


2. By enve- 
loping the 
innocent. 


Of the [LIMITS] of the penal branch of juriſprudence. 
XIV. | 


Secondly, with regard to the caſes in which political puniſhment, as 
applied to delinquency, may be unprofitable, in virtue of the danger 


there may be of its involving the innocent in the fate deſigned only 


for the guilty, Whence ſhould this danger then ariſe ? From the dif- 
ficulty there may be of fixing the idea of the guilty action: that is, of 
ſubjecting it to ſuch a definition as ſhall be clear and preciſe enough 
to guard effectually againſt miſapplication. This difficulty may ariſe 
from either of two ſources : the one permanent, to wit, the nature of 
the actions themſelves : the other occaſional, I mean the qualities of 
the men who may have to deal with thoſe actions in the way of govern- 
ment. In as far as it ariſes from the latter of theſe ſources, it may de- 
pend partly upon the uſe which the /egiflator may be able to make of 


language; partly upon the uſe which, according to the apprehenſion 


of the legiſlator, the judge may be diſpoſed to make of it. As far as 
legiſlation is concerned, it will depend upon the degree of perfection 
to which the arts of language may have been carried, in the firſt place, 
in the nation in general; in the next place, by the /egiflator in parti- 
cular. It is to a ſenſe of this difficulty, as it ſhould ſeem, that we 
may attribute the caution with which moſt legiſlators have abſtained 
from ſubjecting to cenſure, on the part of the law, ſuch actions as 
come under the notion of rudeneſs, for example, or treachery, or in- 
gratitude. The attempt to bring acts of ſo vague and queſtionable a 
nature under the controul of law, will argue either a very immature: 
age, in which the difficulties, which give birth to that danger are not 
deſcried; or a very enlightened age, in which they are overcome . 


© In certain countries, in which the voice of the people has a more eſpecial controul 
over the hand of the legiſlator, nothing can exceed the dread which they are under of 
ſeeing any effectual proviſion made againſt the offences which come under the head of 


defamation, particularly that branch of it which may be ſtiled the political. This dread. 


ſeems to depend partly upon the apprehenſion they may think it prudent to entertain 
of a defect in point of ability or integrity on the part of the legiſlator, partly upon a 
fimilar apprehenſion of a defect in point of integrity on the part of the judge. 


XV. Fer 


—_—_ 
1 


the LIMIT S] of the penal branch of juriſprudence. | CCCXvVIL 


XV. ' INTROD. 

For the fake of obtaining the clearer idea of the limits. between the Ca. XVII. 
art of legiſlation and private ethics, it may now be time to call to mind Legiſlation 
the diſtinctions above eſtabliſhed with regard to ethics in general. . e 


7 ; ; ceſſary for 
The degree in which private ethics ſtands in need of the aſſiſtance of the enforce- 


legiſlation, is different in the three branches of duty above diſtin- TT” 
guiſhed. Of the rules of moral duty, thoſe which ſeem to ſtand leaſt prudence. 

in need of the aſſiſtance of legiſlation, are the rules of prudence. It 
can only be through ſome defect on the part of the underſtanding, if 

a man be ever deficient in point of duty to himſelf. If he does 

wrong, there 1s nothing elſe that it can be owing to but either ſome 
inadvertence or ſome miſ-ſuppoſal *, with regard to the circumſtances 

on which his happineſs depends. It is a ſtanding topic of complaint, - 1 
that a man knows too little of himſelf. Be it ſo: but is it ſo certain [i 
that the legiſlator muſt know more f:? It is plain, that of individuals 
the legiſlator can know nothing: concerning thoſe points of conduct 
which depend upon the particular circumſtances-of each individual, it 
is plain, therefore, that he can determine nothing to advantage. It is 
only with reſpect to thoſe broad lines of conduct in which all perſons, 
or very large and permanent deſcriptions of perſons, may be in a way 
to engage, that he can have any pretence for interfering ; and even 
here the propriety of his interference will, in moſt inſtances, lie very 
open to diſpute. At any rate, he muſt never expect to produce a per- 
fect compliance by the mere force of the ſanction of which he is him- | 
ſelf the author. All he can hope to do, is to. encreaſe the efficacy of Ll 
private ethics, by giving ſtrength and direction to the influence of the a8 
moral ſanction. With what chance of ſucceſs, for example, would a 
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4 On occafions like this, the legiſlator ſhould never loſe ſight of the well-known 
ſtory of the oculiſt and the fot. A countryman who had hurt his eyes by drinking, 
went to a celebrated oculiſt for advice, He found him at table, with a glaſs of wine 
before him. You muſt leave off drinking,” ſaid the oculiſt. How fo,” ſays the 
countryman ? *©* You don't, and yet methinks your own eyes are none of the beſt.“— 
«© That's very true, friend,” replied the oculiſt: “ but you are to know, I love my 
* bottle better than my eyes.“ 


* See ch. ix. — I Ch, xvi. [Diviſion] li. 
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Of the [LIMITS] of the penal branch of Juriſprudence. 
legiſlator go about to extirpate drunkenneſs and fornication, by dint of 
legal puniſhment ? Not all the tortures which ingenuity could invent 
would compaſs it : and, before he had made any progreſs worth re- 
garding, ſuch a maſs of evil would be produced by the puniſhment, as 
would exceed, a thouſand-fold, the utmoſt poſſible miſchief of the of- 
fence. The great difficulty would be in the procuring evidence; an 
obje& which could not be attempted, with any probability of ſucceſs, 
without ſpreading diſmay through every family *, tearing the bonds of 
ſympathy aſunder f, and rooting out the influence of all the ſocial 
motives. All that he can do then, againſt offences of this nature, with 
any proſpect of advantage, in the way of direct legiſlation, is to ſub- 
ject them, in caſes of notoriety, to a flight cenſure, fo as thereby to 
cover them with a ſlight ſhade of artificial diſrepute. 

| XVI. | 

It may be obſerved, that with regard to this branch of duty, legiſ- 
lators have, in general, been diſpoſed to carry their interference full as 
far as is expedient. The great difficulty here is, to perſuade them to 
confine themſelves within bounds. A thouſand little paſſions and pre- 
judices have led them to narrow the liberty of the ſubject in this line, 
in caſes in which the puniſhment is either attended with no Pore at 
all, or with none that will make up for the expence. 

XVII. 

The miſchief of this ſort of interference is more particularly con- 
ſpicuous in the article of religion. The reaſoning, in this caſe, is of 
the following ſtamp. There are certain errors, in matters of belief, to 
which all mankind are prone: and for theſe errors in judgment, it is 


the determination of a Being of infinite benevolence, to puniſh them 


with an infinity of torments. But from theſe errors the legiſlator him- 
{elf is neceſſarily free: for the men, who happen to be at hand for him 
to conſult with, being men perfectly enlightened, unfettered, and un- 
biaſſed, have ſuch advantages over all the reſt of the world, that when 
they fit down to enquire out the truth relative to points ſo plain and 


* Evil of apprehenſion : third branch of the evil of a puniſhment. Ch. xiii, 5 iv. 


Derivative evils : fourth branch of the evil of a puniſhment, Ib. 
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Of the [LIMITS] gf the penal branch of juriſprudence. 
ſo familiar as thoſe in queſtion, they cannot fail to find it. This being 


the caſe, when the ſovereign ſees his people ready to plunge headlong < 


into an abyſs of fire, ſhall he not ſtretch out a hand to ſave them? 


Such, for example, ſeems to have been the train of reaſoning, and 


ſuch the motives, which led Lewis the XIVth into thoſe coercive mea- 
ſures which he took for the converſion of heretics, and the confirma- 
tion of true believers. The ground-work, pure ſympathy and loving- 
kindneſs : the ſuperſtructure, all the miſeries which the moſt deter- 
mined malevolence could have deviſed s. But of this more fully in 
another * . 

XVIͤII. 

The rules of Probity are thoſe, which in point of expediency ſtand 
moſt in need of aſſiſtance on the part of the legiſlator, and in which, in 
point of fact, his interference has been moſt extenſive. There are few 
cafes in which it would be expedient to puniſh a man for hurting himſelf : 
but there are few caſes, if any, in which it would not be expedient to 
puniſh a man for injuring his neighbour. With regard to that branch 
of probity which 1s oppoſed to offences againſt property,. private ethics 
depends in a manner for its very exiſtence upon legiſlation. Legiſla- 
tion muſt firſt determine what things are to be regarded as each man's 
property, before the general rules. of ethics, on this head, can have 


E I do not mean but that other motives of a leſs. ſocial nature might have introduced 


themſelves, and probably, in point of fact, did introduce themſelves, in the progreſs of the 


enterprize. But in point of poſſibility, the motive above-mentioned, when accompanied 
with ſuch a thread of reaſoning, is ſufficient, without any other, to account for all 


the effects above alluded to. If any others interfere, their interference, how natural 


ſoever, may be looked upon as an accidental and ineſſential circumſtance, not neceſſary 
to the production of the effect. Sympathy, a concern for the danger they appear to be 


expoſed to, gives birth to the wiſh of freeing them from it: that wiſh ſhews itſelf in 
the ſhape of a command: this command produces. diſobedience: diſobedience on the: 


one part, produces diſappointment on the other: the pain of diſappointment produces 
ill-will towards thoſe who are the authors of it. The affections will often make this. 
progreſs in leſs time than it would take to deſcribe it. The ſentiment of wounded 
pride, and other modifications of the love of reputation and the love of power, add 
fewel to the flame. A kind of revenge exaſperates the ſeverities of coercive policy. 


See B. I. tit. [Self-regarding offences. ] 
any 
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any particular application. The caſe is the ſame with regard to of- 
fences againſt the ſtate. Without legiſlation there would be no ſuch 


thing as a fate: no particular perſons inveſted with powers to be ex- 
erciſed for the benefit of the reſt. It is plain, therefore, that in this 
branch the interference of the legiſlator cannot any where be diſpenſed 


with. We muſt firſt know what are the dictates of legiſlation, before 


we can know what are the dictates of private ethics b. 
XIX. = 

As to the rules of beneficence, theſe, as far as concerns matters of 
detail, muſt neceſſarily be abandoned in great meaſure to the Juriſ- 
diction of private ethics. In many caſes the beneficial quality of the 
act depends eſſentially upon the diſpoſition of the agent; that is, upon 
the motives by which he appears to have been prompted to perform it: 
upon their belonging to the head of ſympathy, love of amity, or love 
of reputation; and not to any head of ſelf-regarding motives, brought 
into play by the force of political conſtraint: in a word, upon their 
being fuch as denominate his conduct free and voluntary, according to 
one of the many ſenſes given to thoſe ambiguous expreſſions *. The 
limits of the law on this head ſeem, however, to be capable of being 
extended a good deal farther than they ſeem ever to have been extended 


hitherto. In particular, in caſes where the perſon is in danger, why 


But ſuppoſe the dictates of legiſlation are not what they og to be + what are then, 


or {what in this caſe comes to the ſame thing) what ought to be, the diftates of private 
ethics? Do they coincide with the dictates of legiſlation, or do they oppoſe them, or do 
they remain neuter ? a very intereſting queſtion this, but one that belongs not to the 
preſent ſubject. It belongs excluſively to that of private ethics. Principles which may 
lead to the ſolution of it may be ſeen in A Fragment on Government, p. 150. 
Lond. 1776. | 

i If we may believe M. Voltaire ®, there was a time when the French ladies who 
thought themſelves neglected by their huſbands, uſed to petition pour etre embeſoigntes : 
the technical word, which, he ſays, was appropriated to this purpoſe. Theſe ſort of 
law-proceedings ſeem not very well calculated to anſwer the deſign : accordingly we 
bear nothing of them now-a-days. The French ladies of the preſent age ſeem to be 
under no ſuch difficulties. 

* Queſt, ſur I'Encyclop, tom. 7. art, Impuiſſance. 


ſhould 
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Of the LIMIT SI of the penal branch of juriſprudence 


ſhould it not be made the duty of every man to ſave another from miſ- 
chief, when it can be done without prejudicing himſelf, as well as to 
abſtain from bringing it on him? This accordingly is the idea * 
in the body of the work *. | 
XX. 


To conclude this ſection, let us recapitulate and bring to a point the 


difference between private ethics, conſidered as an art or ſcience, on 
the one hand, and that branch of juriſprudence which contains the 
art or ſcience of legiſlation, on the other. Private ethics teaches how 
each man may diſpoſe himſelf to purſue the courſe moſt conducive to 
his own happineſs, by means of ſuch motives as offer of themſelves : 
the art of legiſlation (which may be conſidered as one branch of the 
ſcience of juriſprudence) teaches how a multitude of men, compoſing 
a community, may be diſpoſed to purſue that courſe which upon the 
whole is the moſt conducive to the happineſs of the whole community, 
by means of motives to be apphed by the legiſlator. 

We come now to exhibit the limits between penal and civil juriſ- 
prudence. For this purpoſe it may be of uſe to give a diſtin& 
though ſummary view of the principal branches into which juriſpru- 
dence, conſidered in its utmoſt extent, is wont to be divided. 


S$ 2. Juriſprudence, its branches. 


XXI. 

Juriſprudence is a fictitious entity: nor can any meaning be found 
for the word, but by placing it in company with ſome word that ſhall 
be ſignificative of a real entity. To know what is meant by juriſpru- 
dence, we muſt know, for example, what is meant by a book of juriſpru- 
dence. A bock of juriſprudence can have but one or the other of two 


* A woman's head-dreſs catches fire: water is at hand: a man, inſtead of aſſiſting to 
quench the fire, looks on, and laughs at it. A drunken man, falling with his face 
downwards into a puddle, is in danger of ſuffocation : lifting his head a little on one 
ſide would ſave him: another man ſees this and lets him lie. A quantity of gun- 
powder lies ſcattered about a room: a man is going into it with a lighted candle: ano- 
ther, knowing this, lets him go in without warning. Who is there that in any of theſe 
caſes would think puniſhment miſapplied ? 
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eccxxti Of the [LIMITS] of the penal brunch of juriſprudence, 

INTROD, objects: 1. To aſcertain what the law is: a. Toaſcertain what it ought 

Ch, XVI. to be. In the former caſe it may be {tiled a book of expoſitory juriſpru- 
dence; in the latter, à book of cenſoria! juriſprudence : or, in other 
words, a book on the art of legiſlation. 


—_c/ 


= | XXII. 
nen A book of expoſitory juriſprudence is either authoritative or unautbo- 
Jence, autho- ritative. It is ſtiled authoritative, when it is compoſed by him who, by 


dence, autho- 
ritative—un- repreſenting the ſtate of the Jaw to be ſo and ſo, cauſeth it ſo to be; 


Age that is, of the legiſlator himſelf : VBAVEROTIATIVE; when it is the work 
of * other perſon at large. is 
| XXIII. 
Sources of Now /aw, or the law, taken indefinitely, is an abſtract and collective 
* term; which, when it means any thing, can mean neither more nor 
maining. leſs than the ſum total of a number of individual laws taken together 
It follows, that of whatever other modifications the ſubject of a book 


of juriſprudence is ſuſceptible, they muſt all of them be taken from 


ſome circumſtance or other of which ſuch individual laws, or the aſſem- 


blages into which they may be ſorted, are ſuſceptible. The circum- 
ſtances that have given riſe to the principal branches of juriſprudence 
we are wont to hear of, ſeem to be as follow: 1. The extent of the 
laws in queſtion in point of dominion. 2. The political quality of 
the perſons whoſe conduct they undertake to regulate. 3. The time 


| The word law itſelf, which ſtands ſo much in need of a definition, muſt wait for it 
awhile, (ſee § 3): for there is no doing every thing at once. In the mean time 
every reader will underſtand it according to the notion he has been accuſtomed to an- 


nex to it. 
mn In moſt of the European languages there are two different words for diſtinguiſhing 
the abſtract and the concrete ſenſes of the word Jaw : which words are ſo wide aſunder 
as not even to have any etymological affinity. In Latin, for example, there is lex for the 
concrete ſenſe, jus for the abſtract: in Italian, legge and diritto in French, loi and 
droit in Spaniſh, lay and derecho: in German, geſetz and recht. The Engliſh is at 
preſent deſtitute of this advantage. 
In the Anglo- Saxon, beſides lage, and ſeveral other words, for the concrete ſenſe, there 
was the word right, anſwering to the German recht, for the abſtract; as may be ſeen in 
the compound fo/c-right, and in other inſtances. But the word right having long ago 


loſt this ſenſe, the modern Engliſh no longer poſſeſſes this advantage. 
We > of 
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Of the [LIMIT S] the penal branch of juriſprudence. 


of their being in force. 4. The manner in which they are expreſſed. 
5. The concern which they have with the article of puniſhment. 
XXIV. YN 

In the firſt place, in point of extent, what is delivered concerning 
the laws in queſtion, may have reference either to the laws of ſuch 
or ſuch a nation or nations in particular, or to the laws of all nations 
whatſoever : in the firſt caſe, the book may be ſaid to relate to local, 
in the other, to univerſal, juriſprudence. 

Now of the infinite variety of nations there are upon the earth, there 
are no two which agree exactly in their laws: certainly not in the whole; 
perhaps not even in any ſingle article: and let them agree to-day, 
they would diſagree to-morrow. This is evident enough with regard 
to the ſubſtance of the laws: and it would be ſtill more extraordinary 
if they agreed in point of form ; that is, if they were conceived in pre- 
ciſely the ſame ſtrings of words, What is more, as the languages of 
nations are commonly different, as well as their laws, it is ſeldom that, 
ſtrictly ſpeaking, they have ſo much as a ſingle word in common. 
However, among the words that are appropriated to the ſubject of 
law, there are ſome that in all languages are pretty exactly correſpon- 


dent to one another: which comes to the ſame thing nearly as if they 


were the ſame. Of this ſtamp, for example, are thoſe which corre- 

ſpond to the words power, right, obligation, liberty, and many others. 
It follows, that if there are any books which can, properly ſpeak- 
ing, be ſtiled books of univerſal juriſprudence, they muſt be looked 
for within very narrow limits. Among ſuch as are expoſitory, there 
can be none that are authoritative : nor even, as far as the ſubſtance of 
the laws is concerned, any that are unauthoritative. To be ſuſceptible 
of an univerſal application, all that a book of the expoſitory kind can 
have to treat of, is the import of words: to be, ſtrictly ſpeaking, uni- 
verſal, it muſt confine itſelf to terminology. Accordingly the defini- 
tions which there has been occaſion. here and there to interſperſe in the 
courſe of the preſent work, and particularly the definition hereafter given 
of the word lat, may be conſidered as matter belonging to the head of 
univerſal juriſprudence. Thus far in ſtriftneſs of ſpeech : though in 
point of uſage, where a man, in laying down what he apprehends to be 
T0 49 the 
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Of the [LIMITS] of the penal branch of juriſprudence. 


the law, extends his views to a few of the nations with which his own is 
moſt connected, it is common enough to conſider what he writes as 
relating to univerſal juriſprudence. | ” 

It is in the cenſorial line that there is the greateſt room for diſ- 
quiſitions that apply to the circumſtances. of all nations alike : and 
in this line what regards the ſubſtance of the laws in queſtion is as 
ſuſceptible of an univerſal application, as what regards the words. That 
the laws of all nations, or even of any two nations, ſhould coincide in 
all points, would be as ineligible as it is impoſſible: ſome leading 
points, however, there ſeem to be, in reſpect of which the laws of all 
civilized nations might, without inconvenience, be the ſame. To 
mark out ſome of theſe points will, as far as it goes, be the buſineſs 


XXV. 

In the ſecond place, with regard to the political quality of the perſons 
whoſe conduct is the object of the law. Theſe may, on any given 
occaſion, be conſidered either as members of the ſame ſtate, or as 


members of different ſtates: in the firſt caſe, the law may be referred 


to the head of internal, in the ſecond caſe to that of international n 
juriſprudence. 
Now as to any tranſactions which may take place between individuals 
who are ſubjects of different ſtates, theſe are regulated by the internal 
laws, and decided upon by the internal tribunals, of the one or the 
other of thoſe ſtates : the caſe is the fame where the ſovereign of the 
one has any immediate tranſactions with a private member of the 
other: the ſovereign reducing himſelf, pro re natd, to the condition of 
a private perſon, as often as he ſubmits his cauſe to either tribunal ; 


" The word international, it muſt be acknowledged, is a new one ; though, it is hoped, 
ſufficiently analogous and intelligible. It is calculated to expreſs, in a more ſignificant 
way, the branch of law which goes commonly under the name of the /aw of nations : 
an appellation ſo uncharacteriſtic, that, were it not for the force of cuſtom, it would 
ſeem rather to refer to internal juriſprudence. The chancellor D'Agueſſeau has already 
made, I find, a ſimilar remark : he ſays, that what is commonly called droit des gens, 
ought rather to be termed aroit entre les gens *. | 


* Oeuvres, Tom, II. p. 337, Edit. 1773, Ia mo. 
whether 


Of the [LIMITS] gf the penal branch of juriſprudence. ecexxv 


whether by claiming a benefit, or defending himſelf againſt a burtken. INTRO D. 
There remain then the mutual tranſactions between ſovereigns, as ſuch, l . 
for the ſubject of that branch of be which 11 be properly 1 
and excluſively termed international *. 

With what degree of propriety rules for the conduct of perſons of 
this deſcription can come under the appellation of Jaws, is a queſtion 
that muſt reſt till the nature of the thing called 4 law ſhall have been 
more particularly unfolded. 

It is evident enough, that international juriſprudence may, as well 
as internal, be cenſorial as well as expoſitory, unauthoritative as well 


as authoritative. 


XXVI. 


Internal juriſprudence, again, may either concern all the members of Internal ju- 


riſprudence, 
a ſtate indiſcriminately, or ſuch of them only as are connected in the ü, 4 


way of reſidence, or otherwiſe, with a particular diſtrict. Juriſprudence provincial, 
oy f F ; gif; led 1 4 "IO, local or par- 
is accordingly ſometimes diſtinguiſhed into rational and provincial. das” 


But as the epithet provincial is hardly applicable to diſtricts ſo ſmall 
as many of thoſe which have laws of their own are wont to be, ſuch 
as towns, pariſhes, and manors ; the term local (where univerſal juriſ- 
prudence is plainly out of the queſtion) or the term particular, though 


© In the times of James I. of England, and Philip III. of Spain, certain merchants 
at London happened to have a claim upon Philip, which his ambaſſador Gondemar did 
not think fit to ſatisfy. They applied for counſel to Selden, who adviſed them to 
ſue the Spaniſh monarch in the court of King's Bench, and proſecute him to an out- 
lawry. They did ſo: and the ſheriffs of London were accordingly commanded, in the 
uſual form, to take the body of the defendant Philip, wherever it was to be found 
within their bailywick. As to the ſheriffs, Philip, we may believe, was in no great 
fear of them : but, what anſwered the ſame purpoſe, he happened on his part to have 
demands upon ſome other merchants, whom, ſo long as the outlawry remained in force, 
there was no proceeding againſt, Gondemar paid the money “. This was internal 
juriſprudence : if the diſpute had been betwixt Philip and James himſelf, it would 


have been international, - 


**. Selden's Table- Talk, tit. Law, 
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INTROD. this latter 1s not very chene might either of them be more 


On. XVII. commodious r. 
— 

XXVII. 
Juriſpru- Thirdly, with reſpect to time. In a work of the expoſitory kind, 
ence, an- 
tient—liv- the laws that are in queſtion may either be ſuch as are till in force at 
ing. the time when the book is writing, or ſuch as have ceaſed to be in 


force. In the latter caſe the ſubje& of it might be termed antient ; 
in the former, preſent or living juriſprudence : that is, if the ſubſtantive 2 
juriſprudence, and no other, muſt at any rate be employed, and that A 
with an epithet in both caſes. But the truth is, that a book of the 
former kind is rather a book of hiſtory than a book of juriſprudence ; 
and, if the word juriſprudence be expreſſive of the ſubject, it is only with 
ſome ſuch words as hiſtory or antiquities prefixed. And as the laws 
which are any where in queſtion are ſuppoſed, if nothing appears to 
the contrary, to be thoſe which are in force, no ſuch epithet as that of 
preſent or living commonly appears. | 

Where a book is ſo circumſtanced, that the laws which form the 
ſabje& of it, though in force at the time of its being written, are in 
force no longer, that book is neither a book of living juriſprudence, 
nor a book on the hiſtory of juriſprudence : it is no longer the former, 
and it never was the latter. It is evident that, owing to the changes 
which from time to time muſt take place, in a greater or leſs degree, 
in every body of laws, every book of juriſprudence, which is of an 
expoſitory nature, muſt, in the courſe of a few years, come to partake 
more or leſs of this condition. 

The moſt common and moſt uſeful object of a hiſtory of juriſpru- 
dence, is to exhibit the circumſtances that have attended the eftabliſh- 
ment of laws actually in force. But the expoſition of the dead laws 
which have been ſuperſeded, is inſeparably interwoven with that of the 
living ones which have ſuperſeded them. The great uſe of both theſe | 


p The term municipal ſeemed to anſwer the purpoſe very well, till it was taken by 
an Engliſh author of the firſt eminence, to ſignify internal law in general, in contra- 
diſtinction to international law, and the imaginary law of nature. It might ſtill be 
uſed in this ſenſe, without ſcruple, in any other language, 


branches 
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branches of Jalentes is to -furniſh examples for the art of legiſ⸗ 
lation ?, 


XXVIII. 
Fourthly, in point of expreſſion, the laws in queſtion may ſubſiſt 
either in the form of Hatute or in that of cuſtomary law. As to the 
difference between theſe two branches (which reſpects only the article 


of form or expreſſion) it cannot properly be made appear till ſome 
progreſs has been made in the definition of à law. 


XXIX. 

Laſtly, The moſt intricate diſtinction of all, and that which comes 
moſt frequently on the carpet, is that which is made between the civil 
branch of juriſprudence and the penal, which latter is wont, in certain 
circumſtances, to receive the name of criminal. 

What is a penal code of laws ? What a civil code? Of what nature 
are their contents ? Is it that there are two ſorts of laws, the one penal 
the other civil; ſo that the laws in a penal code are all penal laws, 
while the laws in a civil code are all civil laws? Or is it, that in every 
law there is ſome matter which is of a penal nature, and which there- 
fore belongs to the penal code; and at the ſame time other matter 
which is of a civil nature, and which therefore belongs to the civil 
code? Or is it, that ſome laws belong to one code or the other exclu- 
ſively, while others are divided between the two? To anſwer theſe 
queſtions in any manner that ſhall be tolerably ſatisfactory, it will be 
neceſſary to aſcertain what @ law is: meaning one entire but ſingle 


'q4 Of what flamp are the works of Grotius, Puffendorf, and Burlamaqui ? Are they 
political or ethical, hiſtorical or juridical, expoſitory or cenſorial - Sometimes one 
thing, ſometimes another : they ſeem hardly to have ſettled the matter with themſelves. 
A defect this to which all books muſt almoſt unavoidably be liable, which take for 
their ſubje& the pretended /awv of nature: an obſcure phantom, which, in the imagi- 
nations of thoſe who go in chace of it, points ſometimes to manners, ſometimes to 
laws ; - ſometimes to what law is, ſometimes to what it ozght to be“. Monteſquieu ſets 
out upon the cenſorial plan : but long before the concluſion, as if he had forgot his 
firſt deſign, he throws off the cenſor, and puts on the antiquarian. The Marquis Bec- 
caria's book, the firſt of any account that is uniformly cenſorial, concludes, as it ſets 
out, with penal juriſprudence. 


* See Chap, II. [Principles adverſe | xiv. 
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Of the [LIMIT S] of the penal branch of juriſprudence. 
law: and what are the parts into which a law, as ſuch, is capable of 
being diſtinguiſhed : or, in other words, to aſcertain what the proper- 
ties are that are to be found in every object which can with propriety 
receive the appellation of à law. This then will be the . buſineſs of 


the third and fourth ſections: what concerns the import of the word 
criminal, as applied to law, will be diſcuſſed ſeparately in the fifth *. 


Here ends the original work, in the ſtate into which it was brought in November, 
1780. What follows is now added in January, 1789. | | 

The third, fourth, and fifth ſections intended, as expreſſed in the text, to have been 
added to this chapter, will not here, nor now be given : becauſe to give them in a man- 
ner tolerably compleat and ſatisfactory, might require a conſiderable volume. This 


volume will form a work of itſelf, cloſing the ſeries of works mentioned in the 


preface. 
What follows here may ſerve to give a ſlight intimation of the nature of the taſk, 


which ſuch a work will have to atchieve : it will at the ſame time furniſh, not any thing 


like a ſatisfactory anſwer to the queſtions mentioned in the text, but a flight and general 
indication of the courſe to be taken for giving them ſuch an anſwer. | 
What is a law? What the parts of a law? The ſubject of theſe queſtions, it is to be 


obſerved, is the logical, the ideal, the intellectual whole, not the u,] one: the law 


and not the faruie. An inquiry, directed to the latter fort of object, could neither admit 
of difficulty nor afford inſtruction. In this ſenſe whatever is given for law by the perſon or 
perfons recognized as poſſeſſing the power of making laws, is law. The Metamorphoſes 
of Ovid, if thus given, would be law. So much as was embraced by one and the ſame 
act of authentication, ſo much as received the touch of the ſceptre at one ſtroke, is one 
law: a whole law, and nothing more. A ſtatute of George II. made to ſubſtitute 
an or inſtead of an and in a former ſtatute is a compleat law: a ſtatute containing an 
entire body of laws, perfect in all its parts, would not be more ſo. By the word /axv 
then, as often as it occurs in the ſucceeding pages, is meant that ideal object, of which 


the part, the whole, or the multiple, or an aſſemblage of parts, wholes, and multiples 


mixed together, is exhibited by a ſtatute ; not the ſtatute which exhibits them, 
Every law, when compleat, is either of a coerci ve or an uncoercide nature. 

A coercive law eis a command. 

An uncoercive, or rather a d:/coercive, law is the revocation, in whole or in part, of a 
coercive Jaw. | 

What has been termed a declaratory law, ſo far as it ſtands diſtinguiſhed from either a 
coercive or a diſcoercive law, 1s not properly ſpeaking a law. It is not the expreſſion 
of an act of the will exerciſed at the time: it is a mere notification of the exiſtence of 
a law, either of the coercive or the diſcoercive kind, as already ſubſiſting: of the exiſtence 
of ſome document expreſſive of ſome act of the will, exerciſed, not at the time, but at 
ſome former period. If it does any thing more than give information of this fact, viz. 
of the prior exiſtence of a law of either the coercive or the diſcoercive kind, it ceaſes pro 
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ing to it: to receive the aſſiſtance and ſupport of a punitory law, it muſt firſt receive 0 3 
I : : ; He ; : aw can have 
I that of a ſimply imperative or coercive law, and it is to this latter that the punitory law no punitory 


will attach itſelf, and not to the diſcoercive one. Example; diſcoercive law. The fberiff appertain- 
| ing to it but 


has power to hang all ſuch as the judge, proceeding in due courſe of law, ſhall order him to through the in- 
tervention of a 
coercive one. 
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hang. Example of a coercive law, made in ſupport of the above diſcoercive one. Let no 
man binder the ſheriff from hanging ſuch as the judge, proceeding in due courſe of law, ſhall 
order him to hang. Example of a punitory law, made in ſupport of the above coercive 
one. Let the judge cauſe to be impriſoned whojoever attempts to hinder the ſheriff from hang- 


5 santo to be what is meant by a declaratory law, and * either the coercive or the  CONCLUD- 
3Y diſeoercive quality. „ 
© Every coercive law creates an once, that is, converts an act of ſome ſort or other into V. 
5 | an offence. It is only by ſo doing that at can impoſe obligation, that it can produce le. 179 i 
7 coercion. offence. ff 
3 A law confining itſelf to the creation of an offence, and a law commanding a puniſh- VI. 0 
3 ment to be adminiſtered in caſe of the commiſſion of ſuch an offence, are two diſtinct pe = SE bl 
9 laws; not parts (as they ſeem to have been generally accounted hitherto) of one and one appointing bi 
5 the ſame law. The acts they command are altogether different; the perſons they are 2 | 
4 addreſſed to are altogether different. Inſtance, Let no man ſteal; and, Let the judge cauſe laws. [i 
3 whoever is convicted of flealing to be hanged. bh 
They might be ſtiled; the former, a. fmply imperative hv the other, a punitory : * 
but the punitory, if it commands the puniſhment to be inflicted, and does not merely | bi 
permit it, is as truly imperative as the other: only it is punitory beſides, whicht he 1 
other is not. | * | | 
A law of the diſcoercive kind, conſidered in itſelf, can have no punitory law belong- VII. | 
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ing one, whom the judge, proceeding in due courſe of law, has ordered him to hang. | { 
But though a ſimply imperative Jaw, and the punitory law attached to it, are ſofar VIII. i 
diſtin& laws, that the former contains nothing of the latter, and the latter, in its direct = pA agen th 
tenor, contains nothing of the former; yet by implication, and that a neceſſary one, the volves the fim- 1 
punitory does involve and include the import of the ſimply imperative law to which it Py rag ering „ 
is appended. To ſay to the judge, Cauſe to be hanged auhecwer in due form of law is con- to. ; 9 
victed of ftealing, is, though not a direct, yet as intelligible a way of intimating to men 0 
in general that they muſt not ſteal, as to ſay to them directly, Do not ſteal and one ſees, i 
how much more likely to be efficacious. | b 
It ſhould ſeem then, that, wherever a ſimply imperative law is to have a punitory one IX. {th 
appended to it, the former might be ſpared altogether : in which caſe, ſaving the excep- The py im- 5 
tion, (which naturally ſhould ſeem not likely to be a frequent one) of a law capable of ke een ik 
anſwering its purpoſe without ſuch an appendage, there ſhould be no occaſion in the bl 
whole body of the law for any other than punitory, or in other words than penal, laws. tory matter. 1 
And this, perhaps, would be the caſe, were it not for the neceſſity of a large t of 1 
matter of the expo/izory kind, of which we come now to ſpeak. i | 
It will happen in the inſtance of many, probably of moſt, poſſibly of all commands FT. . 
endued with the force of a public law, that, in the expreſſion given to ſuch a command, 3 ack 1 | 
Yor, I. Uu ie ily 
ah 
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Of the [ILIMIT S] of the penal branch of juriſprudence. 


it ſhall be neceſſary to have recourſe to terms too complex in their ſignification to exhi- 
bit the requiſite ideas, without the aſſiſtance of a greater or leſs quantity of matter of an 
expoſitory nature. Such terms, like the ſymbols uſed in algebraical notation, are rather 
ſubſtitutes and indexes tothe terms capable of themſelves of exhibiting the ideas in — 
tion, than the real and immediate repreſentatives of thoſe ideas. 

Take for inſtance the law, TU ſbalt not ſtrul: Such a command, wers it to reſt there, 
could never ſufficiently anſwer the purpoſe of a law. A word of ſo vague and unexplicit 
a meaning can no otherwiſe perform this office, than by giving a general intimation of a 
variety of propoſitions, each requiring, to convey it to the apprehenſion, a more particu- 


lar and ample aſſemblage of terms. Stealing, for example, (according to a definition not : 


accurate enough for uſe, but ſufficiently ſo for the preſent purpoſe) is the taking of a thing | 
cohich is another*s, by one who hac no TITLE /o to-do, and is conſcious of his having none. 
Even after this expoſition, ſuppoſing it a correct one, can the law be regarded as com- 
pleatly expreſſed ? Certainly not. For what is meant by a man's having a TITLE 10 take a 
thing! To be compleat, the law muſt have exhibited, amongſt a multitude of other things, 


two catalogues: the one of events to which it has given the quality of conferring title in 


ſuch a caſe ; the other of the events to which it has given the quality of taking it away. 


What follows? That for a man to have fo/en, for a man to have had no title to what he took, 


either no one of the articles contained in the firſt of thoſe liſts muſt have happened in his 


| favour, or if there has, ſome one of the number of thoſe contained in the ſecond; muſt - 


have happened to his prejudice. - 
Such then is the nature of a general law,” that while the imperative part of it, the 
punctum ſaliens as it may be termed, of this artificial body, ſhall not take up above two or 
three words, its expoſitory appendage, without which that imperative part could not 
rightly perform its office, may occupy a conſiderable volume. | 
But this may equally be the caſe with a private order given in a family. Take for in- 
ſtance one from a bookſeller to his foreman. Remove, from this ſhop to my new one, my 
awhole ftock, according to this printed catatogue.—Remove, from this ſhop to my new one, ny 
whole Rock, is the imperative matter of this order: the catalogue referred to contains the 
expoſitory appendage. 
The ſame maſs of expoſitory matter may ſerve in common for, may appertain in 
common to, many commands, many maſſes of imperative matter. Thus, amongſt other 
things, the catalogue of collative and ablative events, with reſpect to titles above ſpoken of, - 
(ſee Nꝰ IX. of this note, and ſee the ſneet of corrections, laſt paragraph but one,) will 
belong in common to all or moſt of the laws conſtitutive of the various offences againſt 
property. Thus, in mathematical diagrams, one and the ſame baſe ſhall ſerve for a 
whole cluſter of triangles. 
Such expoſitory matter, being of a complexion ſo different from the imperative, ie - 
would be no wonder if the connection of the former with the latter ſhould eſcape the ob- 
ſervation : which, indeed, is perhaps pretty generally the caſe. - And ſo long as any maſs - 
of legiſlative matter preſents itſelf, which is not itſelf imperative or the contrary, or of 
which the connection with matter of one of thoſe two deſcriptions is not apprehended, ſo 
_ Jong... 


Of the [LIMITS] of the penal branch of juriſprudence, 


long and ſo far the truth of the propoſition, That every law is a command or its oppoſite, 
may remain unſuſpected, or appear queſtionable ; ſo long alſo may the incompleatneſs 


of the greater part of thoſe maſſes of legiſlative matter, which wear the complexion of 


.compleat laws upon the face of them, alſo the method to be taken for rendering them 
really compleat, remain undiſcovered. ped 

A circumſtance, that will naturally contribute to increaſe the difficulty of the diſcovery, 
is the great variety of ways in which the imperation of a law may be conveyed—the great 
variety of forms which the imperative part of a law may indiſcriminately aſſume : ſome 
more directly, ſome leſs directly expreſſive of the imperative quality, Thou ſhalt not ſteal. 
Let no man ſteal. Whoſo ſtealeth ſhall be puniſhed ſo and ſo. I any man ſteal, be ſhall be 
puniſhed ſo and ſo, Stealing is where a man does ſo and ſos the puniſhment for ftealing is 


Ja and fo, To judges, fo and ſo named, and fo and ſo conſtituted, belong the cognizance of 


ſuch and ſuch offences ; viz. flealing and ſo on. Theſe are but part of a multitude of forms 
of words, in any of which the command, by which ſtealing is prohibited, might equally be 
couched: and it is manifeſt to what a degree, in ſome of them, the imperative quality is 
clouded and concealed from ordinary apprehenſion. 

After this explanation, a general propoſition'or two, that may be laid down, may help 
to afford ſome little inſight into the ſtructure and contents of a compleat body of laws.—So 
many different ſorts of -offences-created, ſo many different laws of the coercive kind: fo 
many exceptions taken out of the deſcriptions of thoſe offences, ſo many laws of the di/ceer- 
cive kind, 

To claſs offences, as hath been attempted to be done in the 8 chapter, is there- 
fore to claſs Jaws : to exhibit a compleat catalogue of all the offences created by law, 
including the whole maſs of expoſitory matter neceſſary for fixing and exhibiting the im- 
port of the terms contained in the ſeveral laws, by which thoſe offences are reſpectively 
created, would be to exhibit a compleat collection of the laws in force: in a word, a 
compleat body of law; a parnomion, if ſo it might be termed. 

From the obſcurity in which the limits of a /awv, and the diſtinction betwixt a law of 
the civil or ſingply imperative kind and a punitory law, are naturally involved, reſults 
the obſcurity of the limits betwixt a civil and a penal coge, betwixt the civil branch-of the 
law and the penal. 

The queſtion, pat parts of the total maſs of legiſlative matter bins te the civil branch, 
.and what to the penal ? ſuppoſes that divers political ftates, or at leaſt that ſome one ſuch 
ſtate, are to be found, having as well a civil code as a penal code, each of them compleat 
in its kind, and marked ont by certain limits. But no exe ſuch ſtate has ever yet exiſted. 

To put a queſtion to Which a true anſwer can be given, we muſt ſubſtitute to the fore- 
going queſtion ſome ſuch one as that which follows : 

Suppoſe two maſles:of legiſlative matter to be drawn up at this time of day, the one 
under the name of a civil code, the other of a penal code, each meant to be compleat in 
its kind in what general way, is it natural to ſuppoſe, that the different forts of matter, 
as above diſtinguiſhed, would be diſtributed between them ? 
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Of the [LIMIT SI of the penal branch of juriſÞrudence, 
To this queſtion the following anſwer ſeems likely to come as near as any other to the 


truth. 
The civil code would not conſiſt of 3 a collection of civil laws, each eps in iel, as 


well as clear of all penal ones: 

Neither would the penal code (ſince we have ſeen that it could not) conſiſt of a collection 
of punitive laws, each, not only compleat in itſelf, but clear of all civil ones. But 

The civil code would conſiſt chiefly of mere maſſes of expoſitory matter. The impera. 
tive matter, to which thoſe maſſes of expoſitory matter reſpectively appertained, would 
be found—not in that ſame code—not in the civil code—nor in a pure ſtate, free from all 
admixture of punitory laws; but in the penal code—in a ſtate of combination—inyolved, 
in-manner as above explained, in ſo many correſ pondent punitory laws. 

The penal code then would conſiſt principally of punitive laws, involving the impe- 


rative matter of the whole number of civil laws: along with which would probably alſo 


be found various maſſes of expoſitory matter, appertaining, not to the civil, but to the 
punitory laws: The body of penal law, enacted by the Empreſs-Queen Maria Thereſa, 
agrees pretty well with this account. 

The maſs of legiſlative matter publiſhsd/ in French as well as German, under the 
auſpices of Frederic the IId. of Pruſſia, by the name of Code Frederic, but never eſta. 


| bliſhed with force of law *, appears, for example, to be almoſt wholly compoſed of maſſes 


of expoſitory matter, the relation of which to any imperative matter appears to have been 


but very imperfectly apprehended. 


In that enormous maſs of confuſion and inconſiſtency, the antient Roman, or, as it is 
termed by way of eminence, the civil law, the imperative matter, and even all traces of 
the imperative character, ſeem at laſt to have been ſmothered in the expoſitory. ES 
had been the language of primeval ſimplicity :- %, had been the language of the twelve 
tables. By the time of Juſtinian (fo thick was the darkneſs raiſed by clouds of commen- 
tators) the penal law had been crammed into an odd corner of the civil—the whole cata- 
logue of offences, and even of crimes, lay buried under a heap of ob/igations—wwill us hid 
in e57770—and the original % had transformed itſelf into widetur, in the mouths even of 
the moſt deſpotic ſoveretgns. 

Among the barbarous nations that grew up out of the ruins of the Roman Empire, 
Law, emerging from under the mountain of expoſitory rubbiſh, reaſſumed for a while the 
language of command: and then ſhe had ſimplicity at leaſt, if nothing elſe, to recom- 


mend her. 
Beſides the civil and the penal, every compleat body of law muſt contain a third 


branch, the conftitutional. 

The conſtitutional branch is chiefly employed in conferring, on particular claſſes of per- 
ſons, pvavers, to be exerciſed for the good of the whole ſociety; or of conſiderable parts of 
it, and preſcribing duties to the perſons inveſted with thoſe powers. 


The powers are principally conſtituted, in the firſt inſtance, by diſcoercive or permiſſive 
laws, operating as exceptions to certain laws of the coercive or imperative kind, Inſtance: 


*. Mirabeau ſur la Monarchie Pruſſienne, Tom. v. Liv. 8. p. 215. 4 
| tam. 
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Of the [LIMITS] of the penal branch of juriſprudence. 


A tax-gatherer, as ſuch, may, on yo and ſuch an occaſion, take ſuch and ſuch things, without 
any other TITLE. 

The duties are created by imperative laws, addreſſed to the perſons on whom the 
powers are conferred. Inſtance : On ſuch and ſuch an occaſion, ſuch and ſuch a tax-gatherer 
ſpall take ſuch and ſuch things. Such and ſuch a judge ſhall, in ſuch and ſuch a e „ cauſe 
perſons ſo and ſo offending to be hanged. 

The parts which perform the function of indicating who the individuals are, who, in 
every caſe, ſhall be conſidered as belonging to thoſe claſſes, have neither a permiſſive 
_ complexion, nor an imperative. 

They are ſo many maſſes of expoſitory matter, appertaining in common to all laws, 
into the texture of which, the names of thoſe claſſes of perſons have occaſion to be inſerted. 
Inſtance: imperative matter :—Let the judge cauſe whoever, in due courſe of law, is con- 
victad of ſtealing, to be hanged. Nature of the expofitory matter: — Who is the perſon 
meant by the word juage? He who has been znveſted with that office in ſuch a manner: 
and in reſpect of whom no event has happened, of the number of thoſe, to which the effect 
is given, of reducing him to the condition of one died of that office. 

Thus it is, that one and the ſame law, one and the ſame command, will have its matter 


divided, not only between two great codes or main branches of the whole body of the 


laws, the civil and the penal; but amongſt three ſuch branches, the civil, the penal, and 
the conſtitutional. 

In countries, where a great part of the law exiſts in no other ſhape, than that of what in 
England is called common law, but might be more expreſſively termed judiciary, there 
muſt be a great multitude of laws, the import of which cannot be ſufficiently made out 
for practice, without referring to this common law, for more or leſs of the expoſitory mat- 
ter belonging to them. Thus in England the expoſition of the word title, that baſis of 
the whole fabrick of the laws of property, 1s no where elſe to be found. And, as uncer- 
tainty is of the very eſſence of every particle of law io denominated (for the inſtant it is 
eloathed in a certain authoritative form of words it changes its nature, and paſtes over to 
the other denomination) hence it is that a great part of the laws in being in ſuch countries 
remain uncertain and incompleat. What are thoſe countries ? To this hour, every one 
on the ſurface of the globe.. 

Had the ſcience of architecture no fixed nomenclature belonging to it—were there 
no ſettled names for diſtinguiſhing the different ſorts of buildings, nor the different parts 
of the ſamebuilding from each other—what would it be ? It would be what the ſcience-of 
legiſlation, conſidered with refpect to its form, remains at preſent... 

Were there no architects who could diſtinguiſh a dwelling-houſe from a barn, or a 
| fide-wall from a cieling, what would architects be? They would be what all legiſlators 
are at preſent. 

From this very ſlight and imperfe& ſketch, may be collected not an anſwer to a 
queſtions-in the text but an intimatiogz and that but an imperfect one, of the courſe to 
be taken for giving ſuch an anſwer ; and, at any rate, ſome idea of the difficulty, as well 
28 of the neceſſity, of the taſk, 
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Of the UL. IMI T SI of the penal branch of juriſprudence. 


If it were thought neceſſary to recur to experience for proofs of this difficulty and this 
neceſſity, they need not be long wanting. | 

Take, for inſtance, ſo many well-meant endeavours on the part of popular bodies, and 
ſo many well-meant recommendations in ingenious books, to reſtrain ſupreme repreſenta. 
tive aſſemblies from making laws in ſuch and ſuch caſes, or to ſuch and ſuch an effect. 
Such laws, to anſwer the intended purpoſe, require a perfect maſtery in the ſcience of law 
conſidered in reſpect of its form—in the ſort of anatomy ſpoken of in the preface to this 
work: but a perfect, or even a moderate inſight into that ſcience, would prevent their 
being couched in thoſe looſe and inadequate terms, in which they may be obſerved fo fre- 
quently to be conceived ; as a perfect acquaintance with the diQates of utility on that 


head would, in many, if not in moſt, of thoſe inſtances, diſcounſel the attempt. Keep 


to the letter, and in attempting to prevent the making of bad laws, you will find them 
prohibiting the making of the moſt neceſſary laws, perhaps even of all laws : quit the 
letter, and they expreſs no more than if each man were to ſay, Your laws foall become ipſe 
Facto void, as often as they contain any thing which ts not to my mind. a 

Of ſuch unhappy attempts examples may be met with in the legiſlation of many 
nations : but in none more frequently than in that newly-created nation, one of the moſt 
enlightened, if not the moſt enlightened, at this day on the globe. 

Take, for inſtance, the Declaration of Rights, enacted by the ſtate of North-Carolina 
in convention, in or about the month of September, 1788, and ſaid to be copied, with 2 
ſmall exception, from one in like manner enacted by the ſtate of Virginia “. 

The following, to go no farther, is the firſt and fundamental article: 

«© That there are certain natural rights, of which men, when they form a ſocial com- 
«© pact, cannot deprive or diveſt their poſterity, among which are the enjoyment of life 
« and liberty, with the means of acquiring, poſſeſſing, and protecting property, and 
«© purſuing and obtaining happineſs and ſafety.“ 

Not to dwell on the overſight of confining to poſterity the benefit of the rights thus de- 
clared, what follows? That—as againſt thoſe whom the protection, thus meant to be afford- 
ed, includes—every law, or other order, divefting a man of the enjoyment 4 life or liberty, 

is void. 

Therefore this is the caſe, amongſt others, with every coercive law. 

Therefore, as againſt the perſons thus protected, every order, for example, to pay 
money on the ſcore of taxation, or of debt from individual to individual, or otherwiſe, 
is void: for the effect of it, if complied with, is“ to deprive and diveft him,” pro tanto, 
of the enjoyment of liberty, viz. the liberty of paying or not paying as he thinks proper : 
not to mention the ſpecies oppoſed to impriſonment, in the event of ſuch a mode of coer- 
cion's being reſorted to: likewiſe of property, which is itſelf a“ means of acquiring, poſ- 
« ſefing, and protecting property, and of purſuing and obtaining happineſs and ſafety.” 

Therefore alſo, as againſteſuch perſons, every order to attack an armed enemy, in 
time of war, is alſo void: for the neceſſary effect of ſuch an order is, “ to deprive ſome 


4% of them of the enjoyment of life. 


Recherches ſur les Etats-Unis, 8yo. 1788, Vol. I. p. 158. 
| - The 


Of the [LIMITS] of the penal branch of juriſprudence. 


The above-mentioned conſequences may ſuffice for examples, amongſt an endleſs train 
of ſimilar ones v. 


8 


Leaning on his elbow, in an attitude of profound and ſolemn meditation, © Nhat a 


&* multitude of things there are,” (exclaimed the dancing-maſter Marcel,) *in a ninuet! 


May we now add ?—and in a law. 


* The Virginian Declaration of Rights, ſaid, in the French work above quoted, to have been enacted 
the 1ſt of June, 1776, is not inſerted in the publication entitled © The Conſtitutions of the ſeveral independent 


fates of America, &c.” Publiſhed by order of Congreſs : Philadelphia printed. Re-printed for Stockdale and Wal 


ker, London, 1782: though that publication contains the form of government enacted in the ſame con- 


vehtion, between the 6th of May and the 5th of July in the ſame year. 

But in that ſame publication is contained a Declaration of Rights, of the province of Maſſachuſets, dated in 
the years 1779 and 1780, which in its firſt article is a little ſimilar : alſo one of the province of Pennſyl- 
vania, dated between July 15th and September 28th, in which the ſimilarity is rather more conſiderable. 

Moreover, the famous Declaration of Independence, publiſhed by Congreſs July 5th 1776, after a pream- 
bular opening, goes on in theſe words: We bold theſe truths to be felf-eviden : : that all men are created equal: 
that they are endued by the creator with cer tain unalienable rights : that among ft thoſe are life, liberty, and the pur- 
ſuit of happineſs.” 


The Virginian Declaration of Rights is that, it ſeems, which claims the honour of having ſerved as a 


model to thoſe of the other Provinces ; and in reſpect of the above leading article, at leaſt, to the above - 


mentioned general Declaration of Independency. See Recherches, &c. I. 197. 
Who can help lamenting,-that ſo rational a cauſe ſhould be reſted upon e ſo much fitter to be- 


get objections, than to remove them ? 


But with men who are unanimous and hearty about meaſures, nothing ſo weak but may paſs in the 


character of a reaſon: nor is this the firſt inſtance in the world, where che concluſion has ſupported the 
premiſes, inſtead of the premiſes the concluſion. 


End of the Concluding Note and of the Work, 
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INTRODUCTION 
TO THE 


Principles of Morals and Legiſlation. 


F 


AGE 16, note, line 5, after actions, dele of thoſe individuals. 
P. 17 ,, note, J. 6 from tbe Holtom, for counterbaſt, read counterblaſt. 
P. 37, note f, in the marginal note, for a good name, read an ill name. 
1b, for an ill name, read a good name. 
P. 65, note, I. laſt, for privilegiaturum, read privilegiatarum. 
P. 73, IJ. 4, after indiviſible, dele the comma. 
P. 84, I. 3, for leg was, read hand was. 
P. 106, J. 6 from the bottom, for peremptory, read peremptorily. 
P. 173, 4. 12, for members, read the members. 
P 


206, note, J. 6, dele is in a way that. 
213, note, I. 7 from the bottom, for inconvenience, read inconveniences. 


P 
P. 286, J. 23, for exhauſtic, read exhauſtive. 
P. 293. J. 23, for monolopy, read monopoly. 


4 | 1 Corr; A. 
fei, for ume, fu. gun. 
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CORRECTIONS AND ADDITIONS. 


RE-PRINTED JANUARY 1789, FROM A SHEET PRINTED 
ORIGINALLY ABOUT THE YEAR 1783. 


N. B. The above Sheets having been printed off in November 1780, the 
following Corrections and Additions have occurred in the mean Time. 


P AGE 13, J. 2 from the bottom, par. XIV. after as a reaſon, inſert and 
that a ſufficient one. 
P. 26, I. 5, for in other words, put in another point of view. 
P. 31, J. 5, after 2. inſert the pleaſure of intoxication, and alter * other 
numbers accordingly. | 
Tb. Ry way of note to the end of paragraph IV. inſert as follows : 
There are alſo pleaſures of novelty, excited by the appearance 
of new ideas: theſe are pleaſures of the imagination. See 


infra XIII. 
P. 34. By way of note to the end of paragraph XIV. inſert as follows : In 


contradiſtinction to theſe, all other pleaſures may be termed 
pleaſures of enjoyment. 

P. 38. By way of note to the end of paragraph XXX. inſert as follows : In 
contradiſtinction to theſe, all other pains ad be termed pains 
of ſufferance. 

P. 73. Between par. XIX. and XX. inſert the following : Fifthly, acts 
may be diſtinguiſhed into imple and complex: ſimple, ſuch as 
the act of ſtriking, the act of leaning, or the act of drinking, 
above inſtanced: complex, conſiſting each of a multitude of 
ſimple acts, which, though numerous and heterogeneous, derive 
a ſort of unity from the relation they bear to ſome common 
deſign or end; ſuch as the act of giving a dinner, the act of 
maintaining a child, the act of exhibiting a triumph, the act of 
bearing arms, the act of holding a court, and ſo forth. 

P. 127. In the reference at the bottom of the page, for See Append. tit. 
[ Preventive Inſtitutions] read See Eſſay on indirect legiſlation, 
P. 202, note, I. 15, for their congruencies, read their real congruencies. 
Ib. I. 15, for their names, read their current names, 
Ib. J. 16, for a conformable ſet of names, read other more appoſite 


denominations. 
P. 206. 
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P. 206. 


P. 208 


— 


P. 235, 


245, 
247, 


* 


1b. 


10. 


P. 248, 
P. 250: 


J. 5, for he bears to the before-mentioned exterior objects, read 


which the before- mentioned exterior objects may happen to 


bear, in the way of cauſality (See Ch. 7. Actions, par. 24) 


to his happineſs. 


J. 6, & 7, for 2. Offences againſt property. 3. Offences againſt 


reputation, read 2. Offences againſt reputation. 3. Offences 
againſt property. 


J. 21, after detrectation, inſert or non-aſſumption. 
J. 10, after Vilification, inſert or Revilement. 
note, I. 5 from the bottom, dele the reference. 


J. 3 from the bottom, for would cover, read would be enough 
to cover. 


note n, add, There are ſome ſervices, we may obſerve, the with- 
holding of which may affect the perſon, and by that means 


come under the negative branches of the ſeveral genera of cor- 
poral injuries; fuch as ſervices due from a ſurgeon, an inn- 
keeper, &c. | | 


J. 16, after detainment, inſert or detention. 
Since the printing-off of that ſheet, I have diſcovered ſeveral omiſſions 


in the catalogue of offences againſt property ; which catalogue, were 
thoſe omiſſions to be ſupplied, would fland thus : 1. Wrongful 
non-inveſtment of properiy. 2. Wrongful interception of 
property. 3. Wrongful diveſtment of property. 4. Uſurpa- 
tion of property. 5. Wrongful inveſtment of property. 6. 
Wrongful with-holding of ſervices. 7. Inſolvency. 8. Wrongful 
interception of ſervices. 9. Wrongful obtainment of ſervices. 
10. Wrongful impoſition of ſervices. 11. Wrongful impoſi- 
tion of expence. 12. Wrongful deſtruction or endamage- 
ment. 13, Wrongful occupation. 14. Wrongful detention. 
15. Wrongful diſturbance of proprietary rights. 16. Theft. 
17. Embezzlement. 18. Defraudment. 19. Extortion. 


P. 253, note, l. 2 from the bottom, for wrongful inundation, read criminal 


inundation. 


P. 28 5, note, J. 15, for in the conſultative, pre- interpretative (or purely 


civil) branch of procedure, 1. Miſinterpretation, or adjudica- 
tion. In the executive (including the penal branch) read, In 


. the 
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INTROD. the purely civil branch of procedure, 1. Miſadjudication. In 
N the penal branch, &c. 

— — P. 287, note, I. 12, inſtead of the ſentence beginning Subordination, &c. read 
as follows : Subordination on the part of a magiſtrate is eſta- 
bliſhed, 1. Where he is made puniſhable : 2. Where he is 
made removeable : 3. When his orders are made reverſible : 
4. When the good or'evil, which he has it in his power to pro- © 
duce on the part of the common ſubordinate, is leſs in value $A 
than the good or evil which the ſuperior has it in his power to 
produce, on the part of the ſame ſubordinate. | 
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What follows is now firſt printed in January 1789. 


P, 12, Ch. 2, [Principles Adverſe] par. XI. By way of note inſert as 
follows ? 

[t ought rather to have been ſtiled, more extenſively, the 
principle of caprice. Where it applies to the choice of actions 
to be marked out for injunction or prohibition, for reward or 
puniſhment, (to ſtand, in a word, as ſubjects for obligations to 
be impoſed,) it may indeed with propriety be termed, as in the 
text, the principle of ſympathy and antipathy. But this appel- 
lative does not ſo well apply to it, when occupied in the choice 
of the events which are to ſerve as ſources of title with reſpect 
to 71ghts : where the actions prohibited and allowed, the obliga- 1 
tions and rights, being already fixed, the only queſtion is, under 4 
what circumſtances a man is to be inveſted with the one or ſub- 
jected to the other? from what incidents occaſion is to be taken 
to inveſt a man, or to refuſe to inveſt him, with the one, or to ſub- 
ject him to the other? In this latter caſe it may more appoſitely 
be characterized by the name of the phantaſtic principle. Sym- 
pathy and antipathy are affections of the ſenſible faculty. But 
the choice of titles with reſpect to rights, eſpecially with reſpect * 
to proprietary rights, upon grounds unconnected with utility, I 

has 
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has been in many inſtances the work, not of the affections but 1INTROD. 


of the imagination, CorREC- 
TIONS, 


When, in juſtification of an article of Engliſh Common Law, ED 

calling uncles to ſucceed in certain caſes in preference to fathers, 

lord Coke produced a ſort of ponderoſity he had diſcovered in 
rights, diſqualifying them from aſcending in a ſtraight line, it 
was not that he /oved uncles particularly, or hated fathers, but 
becauſe the analogy, ſuch as it was, was what his imagination 
preſented him with, inſtead of a reaſon, and becauſe, to a judg- 
ment unobſervant of the ſtandard of utility, or unacquainted 
with the art of conſulting it, where affection is out of the way, 
imagination is the only guide. 

When 1 know not what ingenious grammarian invented the 
propoſition Delegatus non peteſt delegare, to ſerve as a rule of 
law, it was not ſurely that he had any antipathy to delegates of 
the ſecond order, or that it was any pleaſure to him to think of 
the ruin which, for want of a manager at home, may befal the 
affairs of a traveller, whom an unforeſeen accident has deprived 
of the object of his choice : it was, that the incongruity, of giv- 
ing the ſamelaw to objects ſo contraſted as active and paſſive are, 
was not to be ſurmounted, and that -atus chimes, as well as it 
contraſts, with -are. 

When that inexorable maxim, of which the dominion is no 
more to be defined, than the date of its birth, or the name of 
its father, is to be found, was imported from England for the 
government of Bengal, and the whole fabrick of judicature 
was cruſhed by the thunders of ex- paſt- facto juſtice, it was not 

ſurely that the proſpect of a blameleſs magiſtracy periſhing in 
I priſon afforded any enjoyment to the unoffended authors of 
their miſery ; but that the muſic of the maxim, abſorbing the 
whole imagination, had drowned the cries of humanity along 
with the dictates of common ſenſe. Fiat Fuftitia, ruat cælum, 
ſays another maxim, as full of extravagance as it is of harmony : 
Go heaven to wreck—ſo juſtice be but done :—and what is the 


ruin of kingdoms, in compariſon of the wreck of heaven ? 
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INTROD. So again, when the Pruſſian chancellor, infpired with the 
9 2 hg wiſdom of I know not what Roman ſage, proclaimed in good 


— 5 Latin, for the edification of German ears, Servitus ſervitutis non 
datur, | Cod. Fred. tom. ii. par. 2. lv. 2. tit. x. F 6. p. 308.) 
it was not that he had conceived any averſion to the life-holder 
who, during the continuance of his term, ſhould wiſh to gratify 
a neighbour with a right of way or water, or to the neighbour 
who ſhould wiſh to accept of the. indulgence; but that, to a ju- 
rifprudential ear, -＋us-tutis ſounds little leſs melodious than -atus 
are. Whether the melody of the maxim was the real reaſon of 
the rule, is not left open to diſpute : for it is uſhered in by the 
conjunction quia, reaſon's appointed harbinger : quia ſervitus 
ſervitutis non datur. 

Neither would equal melody have been produced, nor indeed 
could ſimilar melody have been called for, in either of theſe in- 
ſtances, by the oppoſite proviſion: it is only when they are op- 
poſed to general rules, and not when by their conformity they 
are abſorbed in them, that more ſpecific ones can obtain a ſepa- 
rate exiſtence, Delegatus poteſt delegare, and Servitus ſervitutis 
datur, proviſions already included under the general adoption of 
contracts, would have been as unneceſſary to the apprehenſion 
and the memory, as, in compariſon of their energetic negatives, 
they are inſipid to the ear. 

Were the enquiry diligently made, it would be found that 
the goddeſs of harmony has exerciſed more influence, however 
latent, over the diſpenſations of Themis, than her moſt diligent 
hiſtoriographers, or even her moſt paſſionate panegyriſts, ſeem 
to have been aware of. Every one knows, how, by the miniſtry 
of Orpheus, it was ſhe who firſt collected the ſons of men be- 
neath the ſhadow of the ſcepter: yet, in the midſt of continual 
experience, men ſeem yet to learn, with what ſucceſsful dili- 
gence ſhe has laboured to guide it in its courſe. Every one 
knows, that meaſured numbers were the language of the infancy 
of law : none ſeem to have obſerved, with what imperious ſway 
they have governed her maturer age. In Engliſh juriſpru- 
dence in particular, the connection betwixt law and muſic, how- 
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ever less perceived than in Spartan legiſlation, is not perhaps 
leſs real nor lefs cloſe. The muſic of the Office, though not 
of the ſame kind, is not leſs muſical in its kind, than the muſic 
of the Theatre; that which hardens the heart, than that which 
ſoftens it: ſoſtenutos as long, cadences as ſonorous; and thoſe 
governed by rules, though not yet promulgated, not leſ: deter- 
minate. Search indictments, pleadings, proceedings in chan- 
cery, conveyances : whatever treſpaſſes you may find againſt 
truth or common ſenſe, you will find none againſt the laws 
of harmony. The Engliſh Liturgy, juſtly as this quality has 
been extolled in that ſacred office, poſſeſſes not a greater mea- 
ſure of it, than is commonly to be found in an Engliſh Act of 
Parliament. Dignity, ſimplicity, brevity, preciſion, intelligibi- 
lity, poſſibility of being retained or ſo much as apprehended, 
every thing yields to Harmony. Volumes might be filled, ſhelves 
loaded, with the ſacrifices that are made to this infatiate power. 
Expletives, her minifters in Grecian poetry, are not leſs buſy, 
though in different ſhape and bulk, in Engliſh legiſlation : in 
the former, they are monoſyllables*: in the latter, they are 
whole lines“. 

To return to the principle of ſympathy and antipathy : a term 
preferred at firſt, on account of its impartiality, to the princi- 
ple of caprice. The choice of an appellative, in the above re- 
ſpecs too narrow, was owing to my not having, at that time, 
extended my views over the civil branch of law, any otherwiſe 
than as I had found it inſeparably involved in the penal. But 
when we come to the former branch, we ſhall ſee the phantaſtic 
principle making at leaſt as great a figure there, as the princi- 
ple of /ympathy and antipathy in the latter. 

In the days of lord Coke, the hght of utility can 1 be 
ſaid to have as yet ſhone upon the face of Common Law. 
If a faint ray of it, under the name of the argumentum ab 
inconvenienti, is to be found in a lit of about twenty topics 
exhibited by that great lawyer as the co-ordinate leaders of 
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that all- perfect ſyſtem, the admiſſion, ſo circumſtanced, is 
as ſure a proof of neglect, as, to the ſtatues of Brutus and 
Caſſius, excluſion was a cauſe of notice. It ſtands, neither 
in the front, nor in the rear, nor in any poſt of honour; 
but huddled in towards the middle, without the ſmalleſt mark 
of preference. [Coke Littleton. 11. a.] Nor is this Latin 
inconvenience by any means the ſame thing with the Engliſh one. 
It ſtands diſtinguiſhed from miſchief : and becauſe by the vul- 
gar it is taken for ſomething leſs bad, it is given by the learned 
as ſomething worſe. The law prefers a miſchief to an inconveni- 
ence, ſays an admired maxim, and the more admired, becauſe 
as nothing is expreſſed by it, the more is ſuppoſed to be un- 
derſtood. 

Not that there is any avowed, much leſs a conſtant oppoſi- 
tion, between the preſcriptions of utility and the operations of 
the common law : ſuch conſtancy we have ſeen to be too much 
even for aſcetic fervor. | Supra, par. x.] From time to time in- 


ſtint would unavoidably betray them into the paths of reaſon : 


inſtinct which, however it may be cramped, can never be killed 
by education. The cobwebs ſpun out of the materials brought 
together by © the competition of oppolite analogies,” can 
never have ceaſed being warped. by the ſilent attraction of the 
rational principle: though it ſhould have been, as the needle is 
by the magnet, without the privity of conſcience. 

III. [Sanctions] Art. v. By way of note inſert as follows : 

[ Moral Sanction.] Better termed popular, as more directly 
indicative of its conſtituent cauſe; as likewiſe of its relation 
to the more common phraſe public opinion, in French opinion 
publique, the name there given to that tutelary power, of which 
of late ſo much is ſaid, and by which ſo much is done. The 
latter appellation is however unhappy and inexpreſſive; ſince 
if opinion is material, it is only in virtue of the influence it ex- 
erciſes over action, through the medium of the affections and 
the will. 


P. 160, Ch. XII. [Conſequences] par. XVIII. By way of note inſert as 


follows ; 
The 


The inveſtigation might, by a proceſs rendered obvious by 
analogy, be extended to the conſequences of an act of a benefi- 
cial nature. hs 

In both inſtances a #hird order of conſequences may be reck- 
oned to have taken place, when the influence of the act, through 
the medium of the paſſive faculty of the patient, has come to 
affect his active faculty. In this way, 1. Evil may flow out of 
evil : Inſtance, The exertions of induſtry put a ſtop to by the 
extinction of inducement, reſulting from a continued chain of 
acts of robbery or extortion : 2. Good out of evil: Inſtance, 


Habits of depredation put a ſtop to hy a ſteady courſe of 


puniſhment : 3. Evil out of good + Inſtance, Habits of induſtry 
put a ſtop to by an exceſſive courſe of gratuitous bounty: 4. 
Good out of good: Inſtance, A conſtant and encreafing courſe of 
induſtry, excited and kept up by the rewards afforded by a 
regular and encrealing market for the fruits of it. 


P. 204. Ch. XVI. [Diviſion.] par. X. By way of note inſert as follows : 


Claſs 5. [Multiform or heterogeneous offences. 1. Offences 
by falſhood: 2. Offences againſt zry/t.] See alſo pages 218 
to 240, par. XX. to XXX. And. page 306, par. LXVI. 
Maturer views have ſuggeſted the feaſibility, and the means, of 
ridding the ſyſtem of this anomalous excreſcence. Inſtead of 
conſidering theſe as ſo many diviſious of offences, divided into 
genera, correſpondent and collateral to the ſeveral genera diſtin- 
guiſhed by other appellations, they may be conſidered as fo 
many ſpecific differences, reſpectively applicable to thoſe geners. 
Thus, in the caſe of a ſimple perſonal injury, in the operation of 
which a plan of falſhood has been employed: it ſeems more 
ſimple and more natural, to conſider the offence thus com- 
mitted as a particular ſpecies or modification of the genus of of. 
Fence termed a ſimple perſona! injury, than to conſider the ſimple 
perſonal injury, when effected by ſuch means, as a modification 
of the diviſion of offences entitled Offences through falſhood. By 
this means the circumſtances, of the interyention of falſhood as 
an inſtrument, and of the-exiſtence of a particular obligation of 


the nature of a truſt, will be reduced to a par with various other 
os. claſſes 
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INTROD: | claſſes of circumſtances capable of affording grounds of modi- 
Cornegc- fication, commonly of aggravation or extenuation, to various 
hr genera of offences : Inſtance, Premeditation, and conſpiracy, on 
the one hand: Provocation received, and intoxication, on the 
other. ; 
P. 234. Ch. XVI. [Diviſion.] par. XXVII. By way of note inſert as 
follows + [ Inveſtment and Diveſtment.] More ſimply and cha- 
racteriſtically, as well as more commodiouſly for grammatical 
conſtruction, collation and ablation. So afterwards, p. 246, par. 
XXXV, inſtead of inveſtitive and diveſtitive events, collative 
and ablative. But on different occaſions, each of theſe different 


ſets of terms may have its uſe. 
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It has ſeldom, however, as yet, been conſiſtently purſued — — bb. 


CHa. I, Of the Principle of [ Utility, ] 


F ANKIND governed by pain and pleaſure — — Page i 
Principle of utility, what — — T 
A prixciple, what — — ans 


Utility, what — — ata 
Tntere/t of the community, what — — 
Intereſt, a fictitious entity — — 


An action conformable to the principle of utility, what — — — 
A meaſure of government conformable to the principle of utility, what _ 
Laws or didtates of utility, what _ — — — ib. 


164] 


A partizan of the principle of utility, who — e 
Ought, ought not, right and wrong, &c. how to be underſtood — 
To prove the rectitude of this principle is at once unneceſſary and impoſſible = ib. 


It can never be conſiſtently combated . RS 


Courſe to be taken for ſurmounting prejudices that may have been entertained 


Crap, II. Of [Principles adverſe] 0 that of Utility. 
All other principles than that of utility muſt be wrong — vii 
Ways in which a principle may be wrong — 

Acſceticiſin, origin of the word — 
Principles of the Monks — — — 


Principle of aſecticiſm, what — — — 
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A partixan of the principle of aſceticiſm, who — page viii 
Tbis principle has had in ſome a philoſophical, in others a religious origin — ib. 
It has been carried farther by the religious party than by the philoſophical 


1 
The philoſophical branch of it has had moſt influence among perſons of edu- e 
cation, the religious among the vulgar — == a EE 
The principle of aſceticiſm has never been ſteadily applied by either party to 
the buſineſs of government — — 3 T 
The principle of aſceticiſm, in its origin, was but that of utility mie el — xi 
It can never be conſiſtently purſued — — 8 
The principle of ſympathy and antipathy, what — . 
This is rather the negation of all principle, than any thing poſitive — bb. 
dentiments of a partizan of the principle of antipathy — = Vi 
The ſyſtems that have been formed concerning the fandard of right and wrong, 
are all reducible to this principle — — wi. 
Various phraſes, that have ſerved as the characteriſtic marks of ſo many pre- | 
tended ſyſtems — — — . 
1. Moral Senſe — — — „ 
2. Common Senſẽ — — — 8 
3. Underflanding _ — — _ 
4. Rule of Right — — — . 
5. Fitneſs of Things — _ — . 
6. Law of Nature _ — — „ 
7. Law of Reaſon, Right Reaſon, Natural Fuſtice, Natural Equity, Good Order ib. 
8. Truth — — — . 
9. Doctrine of Election — — 8 
10. Repugnancy to Nature — — — ib. 
Miſchief they produce — — — 
Whether. utility is actually the ſole ground of all the approbation we ever 
beſtow, is a different conſideration — — 0 
This principle will frequently coincide with that of utility — — _xiy 
This principle is moſt apt to err on the ſide of ſeverity — — vii 
But errs, in ſome inſtances, on the fide of lenity — — xviii 
The theological principle, what not a ſeparate principle — — bb. 
The principle of theology how reducible to one or another of the other three 
principles — _ — — xt 
Antipathy, let the actions it dictates be ever ſo right, is never of itſelf a right 
ground of action — — — XY 
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CAP. VII. Of human [Actions] in general. 
The demand for puniſhment depends in part upon the fendency of the act — Ixvii 
Tendency of an act determined by its conſequences — — — bb. 
Materia! conſequences only are to be regarded — — — b. 
Theſe depend in part upon the intentiun — — kxvii 
The intention depends as well upon the under/tanding as the will — bd. 


In an Ction are to be conſidered, 1. The af. 2. The circumſtances. 3. The 
intemionality. 4. The conſciouſneſs. 5. The motives. 6. The diſpoſition — ib. 


Acts poſitive and negative — ow _ - | box 
Acts of emi{ion are ſtill acts 3 — 2 
| | | Negative 
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Negative acts may be ſo relatively or abſolutely — de Page lxix 
Negative acts may be expreſſed poſitiyely; and vice verſa — — xx 
Acts external and internal 3 — — — — bb. 
Acts of di ſcourſe, what — — — — ib, 
External acts may be tranſitive or intranſitive, — — — bb. 
Diſtinction between tranſitive acts and intranſitive, recognized by gram. Ry 
marians — — — ib. 
A tranſitive act, its commencement termination, and intermediate progreſs — Jxxt 
An intran/itive act, its commencement, and termination — — ib. 
Acts tranſient and continued — — Axxii 
Difference between a continued act and a repetition of acts — — bb. 
Difference between a repetition of ads and a habit _ — — ib. 
Acts are indiviſible, or 40 Ble, and diviſible, as well with regard to matter as 
to motion — — — — — Ixxiii 
Caution reſpecting the ambiguity of language — b. 
Circumſtances are to be conſidered — — — * ib. 
Grrcumflances, what — _ — ]xxiv 
Circumſtance, archetypation of the bed — — — ib. 
Circumſtances material and immateriasas!ꝛ — — ib. 
A circumſtance may be related to an event in point of cauſality, i in four ways, 
viz. 1. Produttion. 2. Derivation, 3. Collateral connection. 4. Conjunet 
influence — — — — — — bd. 
Example. Aſſaſſination of Buckingham — — — [xv 
It is not every event that has circumſtances related to it in all thoſe ways — Ixxvi 
Uſe of this chapter — — — — Ixxvii 
ChAr. VIII. Of [Intentionality.] 
Recapitulation — — — — — Ixxix 
The intention may regard, 1. The act: or, 2. The conſequences — bd. 
Ambiguity of the words voluntary and involuntary — — ib. 
It may regard the act without any of the conſequences — — bb. 
—or the conſequences without regarding the act in all its ſtages — Ixxx 
— but not without regarding the firſt ſtage. — — — bb. 
An act unintentional in its firſt ſtage, may be ſo with reſpect to, 1. Quan- 
tity of matter moved: 2. Direction 3. Velocity — — ib. 
A conſequence, when intentional, may be dire#ly ſo, or Le — [xXx 
When directly, 1 ſo, or mediately — — — bd. 
2 2 When 
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When directly intentional, it may be excluſively ſo, or Abe Page bexxii 
When inexcluſively, it may be conjuncti eh digunfively, or indiſcriminately ſo ib. 


When disjunctively, it may be with or without preference — — d. 
Difference between an incident's being unintentional, and disjunctively in- 


tentional, when the election is in favour of the other — *. 
Example — — — — — — kExxxiii 
Intentionality of the act with reſpect to its different rages, how far material — Izxxiv 
Goodneſs and badneſs of intention diſmiſſed — — — ib. 
CHhAr. IX. Of [| Conſciouſneſs. ] 

ConneQion of this chapter with the foregoing —— —berxrvi 
Acts adviſed and unadviſed : conſciouſneſs, what — — ib. 
Unadviſedneſs may regard either exi/tence, or materiality — — bd. 
The circumſtance may have been preſent, paſt, or future — — ib. 
An unadviſed act may be heedleſs, or not heedleſs — — bd. 
A miſ-adviſed act, what.—a miſ-ſuppoſal. — — — Kxxvii 
The ſuppoſed circumſtance might have been material in the way either of pre- 

vention or of compenſation | — — — — bb. 
It may have been ſuppoſed preſent, paſt, or future — jb, 
Example, continued from the laſt chapter — — — bd. 
In what caſe conſciouſneſs extends the intentionality from the act to the conſe- 

quences — Ixxxviii 
Example continued — — —— lxxxix 
A miſadviſed act may be raſh or not 1 — — — b. 


The intention may be good or bad in ztſeff, independently of the motive as well 
as the eventual conſequences - 
It is better, when the intention is meant to be ſpoken of as being good or bad, 


not to ſay, the motive —— —— — XC 
Example „ 
Intention, in what caſes it may be innocent — 
Intentionality and conſciouſneſs how ſpoken of in the Roman law — bb. 
Uſe of this and the preceding chapter — — xc 


CHAT. X. Of [Motives.] 
§ I. Different ſenſes of the word motive. 


Moti ves, why conſidered | | 
Purely ſpeculative motives have nothing to do here — cc i, 
I | Motives 


——— 


CONTENTS 


Motives to the-4v:// 


Figurative and unfigurative ſenſes of the word 


—_— 


 Motives interior and exterior 
Motive in praſpect motive in e. 
Motives immediate and remote 


— 


Motives to the underſtanding how they may influence the 1 


$ 2. No motives either conſtantly good or conſtantly bad. 


Nothing can act of itſelf as a motive, but the idea of pleaſure or pain 


No ſort of motive is in itſelf a bad one 


Inaccuracy of expreflions in which good or bad are applied to motives — 
Any ſort of motive may give birth to any ſort of act — 
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2 which ſtand in the way of an analyſis of this ſort 


—— Page xciv 

— — XCV 
6 — — ib. 
— — xcvi 
w—_— xXcuii 

— i 


— XKCVUu 


ib. 
xc 
ib. 


5 * "Catalogues of motives rorreſtondin g to that of Pleaſures a 


Pains. 


Phyſical defire correſponding. to pleaſures of ſenſe in general 
The motive correſponding to the pleaſures of the palate 
[ defire correſponding to the pleaſures of the fexexfal ſenſe 


urigſity, &c. correſponding to the pleaſures of curifity 


ſeru 


None to the other pleaſures of ſenſe 


Pacuniary intereſt to the pleaſures of wealth 
None to the pleaſures of ill 8 


To the pleaſures of amity, the defire of ingratiating one's ſelf 
To the pleaſures of a good name, the love of reputation 
To the pleaſures of power, the love of power 


The motive belonging to the religious ſanction 
: Good-will, &c. to the pleaſures of ſympathy 


Il will, &c. to the pleaſures of antipathy 


'Self-preſervation, to the ſeveral kinds of pains 


To the pains of exertion, the love of eaſe 
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Motives can only be bad with reference to the moſt frequent complexion of 


their effects 


How is it that motives, ſuch as /z/?, avarice, &c. are conſtantly bad 


De 


f 0 


Under the above reſtrictions, motives may be diſtinguiſhed into good, bad, and 


indifferent or neutral 
Inconveniences of this diſtribution 


It is only in individual inftances that motives can be good or bad 


Motives diſtinguiſhed into foctal, diſſocial, and /elf-regarding 


ſocial, into purely-ſocial, and ſemi-ſectal 


O'S 2 


3 


cii 
ib. 
eiii 
ib. 
civ 
ib. 
ib. 
ib. 
cv 
eviii 
ib. 
eix 
cxi 
CX11 


cxiv 


CXV 


ib, 


cxvi 


ib. 


cxvii 


ib. 


Cxviii 


4. Or 


S exu/ 
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F$ 4. Order of pre-eminence among motives. 


The diQates of good-1vil) are the ſureſt of coinciding with thoſe of utility Page cxviit 


Laws and diQates conceived as iſſuing from motives — i 

Vet do not in all caſes — — — — — ib. 
Next to them come thoſe of the love of reputation Sade . 
Next thoſe of the de/ire of amity —— — ae 
WIPER — b. 


Difficulty of placing thoſe of religion 


Tendency, they have to improve — 
Afterwards come the ſe/f-regarding motives: and, laſtly, that of di. iſpleaſure = — exxiy 


1 — — ts cxxiii 


. § 5. Conflict among motivet. 
Motives impelling and reſtraining, what — — din > 
What are the motives moſt frequently at variance — — — cov 
Example to illuſtrate a ſtruggle among contending motives — — bb. 
Practical uſe of the above diſquiſitions relative to motives — — cxxvi 


CA. XI. Of human [Diſpoſitions] in general. 


Diſpoſition, what. — — — cxxviii 
How far it belongs to the preſent ſubject — — — ib. 

1), ENEns diſpoſition ; a meritorious diſpoſition ; what. — — exxix 
What a man's diſpoſition is, can only be matter of preſumption —_ ib. 
It depends upon what the act appears to be to him — — — ib. 
Which poſition is grounded on two facts: 1. The correſpondence between 

intentions and conſequences - — FCcxxx 

2. Between the intentions of the ſame perſon at different times — ib. 
A diſpoſition, from which | proceeds 4 habit of doing miſchief, cannot 
be a good one — — — — — ib. 
The diſpoſition is to be 8 1. F rom the apparent tendency of the act: 

2. From the nature of the not ive — — CXXX1 
Caſe 1. Tendency, good—motive,./elf-regarding — — ib. 
Caſe 2. Tendency, bad — motive, ſelf-regarding — — — ib. 
Caſe 3. Tendency, gocd motive, good-will —— . — ih. 
Caſe 4. Tendency, had - motive, good-Auill — — cxxxit 
This caſe not an impoſſible one —— — — ib. 
Example J. — — — U — ib. | 
Example II, — — — — cxxxiii 


Example 
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Example III. — — 


Caſe 5, Tendency, good motive, love of reputation — 
The bulk of mankind apt to depreciate this motive — 
Caſe 6. Tendency, bad motive, love of reputation — 
Example TI. — — — * 
Example II. — — 
Caſe 7. Tendency, good—motive, piety —— — 
Caſe 8. Tendency, bad - motive, piety —— — 


The diſpoſition may be bad in this caſe 
Caſe 9. Tendency, good - motive, malevolence — 
Example —— — — — 
Caſe 10. Tendency, had - motive, malevolence — 
Example — 
Problem to meaſure the depravity in a man's diſpoſition — 
A man's diſpoſition is conſtituted by the ſum of his intentions 
— which owe their birth to motzves — n = wu 
A ſeducing or.corrupting motive, what—a tutelary or preſervatory motive 
Tutelary motives are either landing or occaſional — 
Standing tutelary motives are, 1. Good-will — 
2. The love of reputation 
3: The defire of amity — 
4. The motive of religion — 
Occaſſonal tutelary motives may be any whatſoever — 
Motives that are particularly apt to act in this character are, I, Lave. 
2. Self-preſervation 
Dangers to which /elf-preſervation is moſt apt in this caſe to have reſpec, 
are, I. Dangers: purely phyſicul. 2. Dangers depending on detection 
Danger depending on detection may reſult from, 1. Oppoſition on the ſpot : 
2. Subſequent puniſhment _ 
The force of the two ſtanding tutelary motives of love of reputation, and. 


nel 


| 


deſire of amity, depends upon detection — — a 
Strength of a temptation, what is meant by it. — „ 
Indications afforded by this and other circumſtances reſpecting the depra- 

vity of an offender's diſpoſition — 
Rules for meaſuring the depravity of diſpoſition indicated by an offence - 
Uſe of this chapter — 8 1 3 


„ „ | | 


S 
1811 | | [| ] 


——, 


Page cxxxiii 


ib. 
exxxiv 
ib. 
CXXXV 
ib. 

ib. 
cxxxvi 
ib. 
exxxviii 
. 
CXXXIX 
ib. 

ib. 

ib. 

ib. 
cxl 
ib. 

id. 

cxli : 


cxlv 
cxlvi 
cxlviii. 
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Cuay. XII, Of tbe [ Conſequences | of a miſchievous 1 
att. 4 
F 1. Shapes in which the m 2 of an aff may 99 227 n 
Recapitulation —— — Page cxlix F-4 
Miſchief of an act, the aggregate of its miſchievous conſequences — ib. 13 
The miſchief of an act, primary or ſecondary — RAG 16. 1 N 
Primary original or derivative | — * p< © 1 
The ſecondary—1. Alarm : or, 2. Danger —— — ib. 5 
Example — i ib. FI 
The danger whence it ariſes—=a paſt offence affords no direct motive to a = 
urure — ia cli = 
But it ſuggeſts feaſibility, and weakens the force of eee motives — cli 6. 
viz. 1. Fhoſe iſſuing from the political ſanction — — ib. 3 
2. Thoſe iſſuing from the moral —ͤ— — cliii - ; 
It is ſaid to operate by the influence of example | — — ib. F | 
The alarm and the danger, though connected, are diſtinguiſbable — oliv : | 
Both may have reſpect to the ſame perſon, or to others _ — ib. 3 
The primary conſequences of an act may be miſchievous, and the FOI ; | 
beneficial — 6. 9 
Analyſis of the different ſhapes in which the miſchief of an act may het 2 
itſelf — — ely - 
-—applied to the preceding caſes — — — clvi 4 
to examples of other caſes where the miſchief is lefs conſpicuous _ ib, 4 
Example I. A act of ſelf· intoxication — — — ib. 5 
Example II. Non- payment of a tax | qi 35 elvis 4 
No alarm, when no aſſignable perſon is the object — — clix 7 
§ 2. How zntenti9:ality, &c. may influence the miſchief of an act. - 
Secondary miſchief influenced by the fate of the agent's mind — clx 4 
Caſe 1. Inuoluntarineſs — 1 0 ib. : 4 
Caſe 2. Unintentionality with Heedleſeneſs 5M — —— clxi ; '\ 
Caſe 3. M:ſuppoſal of a compl-at juſtification, without raſhneſs — ib. 3 
Caſe 4. Miſſuppoſal of a partial juſtification, without rafhneſs _ ib. 
Caſe 5. Miſſuppoſal, with ra/hneſs _ — — elxii 
Caſe 6. Conſequences compleatly intentional, and free from miſ-ſuppoſal ib. 
The nature of a motive takes not away the miſchief of the ſecondary conſe- 
) - QUENCES — | — — — ib. 
Nor 
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Nor the beneficialneſs —— — Page clxiii 
But it may aggravate the miſchievouſneſs, where they are miſchievous — ib. 
But not the ngſt in the caſe of the worſt motives — — ib. 
It does the more, the more conſiderable the — of the motive to 

produce ſuch acts — — — ib. 
— Which is as its Hrength and conſlancy — — — clxiv 
General efficacy of a ſpecies of motive, how meaſured — — ib. 


A miſchievous act is more ſo, when iſſuing from a ſelf regarding than when 


- 
. 


from a diſſocial motive — ib. 
—ſo even when iſſuing from the motive of religion ,n —ê — clxv 
How the ſecondary miſchief is influenced by d:/po/ition — — ib. 
Connection of this with the ſucceeding chapter — — ib. 
Chr. XIII. [Cafes unmeet] for puniſbment. 
§ 1. General view of caſes unmeet for puniſhment. 
The end of law is, to augment happineſs — — clxvi 
But puniſhment is an evil —— — . 
What concerns the end, and ſeveral other topics, relative to puniſhment, | 
diſmiſſed to another work — — — ib. 
Conciſe view of the ends of puniſhment — — — ib. 
Therefore ought not to be admitted — — — elxvii 
1. Where groundleſs — — ib. 
2. Inefficacious | — — ib. 
3. Unprefitable — — — — ib. 
4. Or 2 — — | — ib. 
8 2. Caſes i a which . 10 + ground! = 
1. Where there has never been any miſchief: as in the caſe of conſent  — - oy 
2. Where the miſchief was eutweighed : as-in precaution againlt calamity, 
and the exerciſe of powers — — — — elxviii 
3. —or will, for a certainty, be cured by compenſation — — ib. 
Hence the favour ſhewn to the offences of reſponſible offenders: ſuch as 
femple mercantile frauds — — | — ib, 
§ 3. Cafes in which puniſhment muſt be ine ſſicacious. 
1. Where the penal proviſion comes too late: as in 1. An ex-pe/t-factslaw 
2. An ultra-legal ſentence — — ib. 


2. Or is act made Anoton as in a lay not ſufficiently promulgated — ib. 
3. Where 
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3. Where the vill cannot be deterred from ary act as in, [a] Infancy. — Page clxix 


Tb.) Inſanity Massen a — 
c.] Intomication nx; | — 15 — 
In infaney and intoxication the caſe can hardly be oroved to come under 
the rule — — 
The reaſon for not puniſhing in theſe three caſes is commonly put upon 
a wrong footing — — — 8 
4. Or not from the individual act in queſtion, as in, — — 
Ta! Unintentiality | ans” >; — 
[b] Unconſciouſneſs — — — — 
Le] Micppeſa. : — — — 
g. Or is acted on by an oppoſite ſuperior Ws as by, — — 
ſa] Phyſical danger — — BER 
ſb] Threatened miſchief — a 


33 - 
# 4% bl 1 
b. 


Why the influence of the moral and religious anions 3 is not mentioned 


in the ſame view — — DAE 


6.—or the bodily organs cannot follow its determination : as under phyſical 
compulſion or * —— — TOO 


— 


§ 4. Caſes where puniſhment is unfrefitable. 


1. Where, in the hort of caſe in queſtion, the puniſhment would produce 


more evil than the offence would — — Sw 
Evil producible by a puniſhment—its four branches—viz. [a] Reſtraint — 
[b] Aoprehenſion « - — — 
lo] Sufferance — — — 
Id] Derivative evils — — 
The evil of the offence, being different according to the nature of the of- 
fence, cannot be repreſented here — — — 
2.— Where, in the individual caſe in queſtion: by reaſon of — 
ſa} The multitude of delinguents — — — 
b] The value of a delinguent's ſervice — — 
Le] The diſpleaſure of the people — — — 
d] The diſpleaſure of foreign powers — — 


I 5. Caſes where puniſhment is needleſs. 


1. Where the miſchief is to be prevented at a cheaper rate: as by 1 
ſtruction 


5 


ib. 
Clxxii 
ib. 
ib. 
ib. 


ib. 
ib. 
ib. 
clxxiil 
ib. 
ib. 


ib. 
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| Cray, XIV. Of the TPrepartion] between ** 


and N oor 
a Bocapltaligon —— — Page clxxiv 
Four objects of puniſhment — — — — ib. 
iſt Object — to prevent all offences — — ib. 
2d Object - to prevent the wor/? — —ͤ— — ib. 
3d Object — to keep down the miſchief — — — ib. 
4th Object to act at the leaſt expence. — - — clxxv 
Rules of proportion between puniſhments and offences — — . 
| The ſame rules applicable to natives in general — — ib. 
Rule 1.—Outweigh the profit of the offence — wa ib. 
Profit may be of any other kind, as well as pecuniary — — ib. 
Impropriety of the notion that the puniſpment ought not to increaſe with 
"The temptation — | — 93 ib. 
The -coprlaty of taking the ſtrength of the temptation for a 1 85 of abate- 
ment, no objection to this rule — — elxxvi 
Rule 2.— Venture more againſt a great offence than a ſmall one — clxxvii 
Example.—1zcendiari/m and coining — — 3 iw. 
Rule 3.—Cauſe the leg of two offences to be preferred — — clxvii 
Rule 4.—Puniſh for each particle of the miſchief — — ib. 
Example.—In blows given, and money ſtolen — __ ib. 
Rule 5.—Puniſh in 0 degree without ſpecial reaſon — — ib. 
Rule 6.—Attend to circumſtances influencing ſenfibility — — clxxix 
Comparative view of the above rules —— — ib. 
Into the account of the value of a puniſhment, muſt be taken its deficiency 
in point of certainty and proximity — — ib. 
Alſo, into the account of the m:/ch:ef, and profit of the r the miſchief 
and profit of other offences of the fame habit — _ elxxx 
Rule 7.— Want of certainty muſt be made up in magnitude. — ib. 
Rule 8.—80 alſo want of proximity | — — — cixxi 
Rule 9.— For acts indicative of a habit, _— 0 as for the habit — ib. 
The remaining rules are of leſs importance — — ib. 
Rule 10.—For the ſake of quality, increaſe in quantity — — ib. 
Rule 11.—Particularly for a moral leſſor: — — — ib. 
A puniſhment applied by way of moral leon, what —ſ * ib. 
Example. —In fmple corporal injuries — = — clxxxii 
Example.— In military laws — — _ ib: 
3 A Rule. 
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Rule 12.—Attend to circumſtances which may render puniſhment unpro- 


fitable — — Page clxxxil 


Rule 13.—For fimplicity's fake, ſmall diſproportions may be neglected — 


Proportionality carried very far in the preſent work why 5 


Auxiliary force of the phy/ical, moral, and en ſanctions, not here al- 


lowed for—why: . — . 
Recapitulation — —— — 
The nicety here obſerved vindicated from the charge of inutility —— 


ib. 


elxxxiii 


ib. 
BD. 


clxxxy 


CHAP. XV. Of the [Properties] to be given to a ht of 


puniſhment. 
Properties are to be governed by proportion. — — 
Property 1. Variability — — gion 
Property 2. Equability, — — 8 
Puniſhments which are apt to be deficient in this reſpect — 
Property 3. Commenſurability to other puniſhments — EN 


How two lots of puniſhment may be rendered perfectly commenſurable 


Property 4. Characteriſticalneſs 
The mode of puniſhment the moſt eminently characteriſtic, is that of 


F —— cc 


retaliation —u— — — 
Property 5. Exemplarity — — — 
The moſt effectual way of rendering a puniſhment exemplary is by means 

of analogy — - — 12 
Property 6. Frugality — 
Frugality belongs in perfection to pecuniary puniſhment. — — 
Exemplarity and frugality in what they differ and _ — het 
Other properties of. inferior importance _ 
Property 7. Subſerviency to reformation — NE — 
— applied to offences originating in ill- will — — 
— to offences originating in indolence joined to pecuniary intereſt _ 
Property 8. Efficacy with reſpect to diſablement — ow” 
—is moſt conſpicuous in capital puniſhment — — wy 
Other puniſhments in which it is to be found — on: 7 
Property 9. Subſerviency to compenſation — hw 


Property 10. Popularity 


Characteriſticalneſs renders a PRs I, memorable : 2. exemplary : : 


3. popular 


Miſchiefs —_ from the ak of a puniſhment—d;/content among | 


the people, and weakneſs in the law 
This property ſuppoſes a projudice which the legiſlature ought to cure — 


clxxxvi 
ib. 
olxxxvii 
ib. 
clxxxviii 


ib. 


Clxxxix 


ib. 
CXC 
ib. 


cxci 


ib. 


ib. 
cxcii 


ib. 


cxciii 


ib. 


ib. 
CXCLV 
ib, 
cxcv 


ib. 


ib. 


ib. 


CXCV1 


Property 
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Pr operty II. Remifſi bility — — — Page cxcvii 
To obtain all theſe properties, puniſhments muſt be mixed —  excviil 
The foregoing properties recapitulated = — — — excix 
Connection of this with the OY chapter — — CC 
Cray, XVI. [Diviſion] of Hence. 
| S 1. Claſſes of offences. 
Method purſued in the following diviſion | _ — — coca 
Diſtinction between what are offences and what ought to 7 — ib. 
No act ought to be an offence but what is detrimental to the community — ib. 
To be ſo, it muſt be detrimental to ſome one or more of its members — ccii 
Theſe may be aſſignable or not — —— : — ib. 
1 erſons 272 gnable, how — — — 1b. 
If aſſignable, the gender himſelf, or r others — — — cciii 
Claſs 1. Private offences —.— — ib. 
Claſs 2. Semi- public offences — — ib. 
Limits between private, ſemi- public, and public offences, are, ſtrictly 
ſpeaking undiſtinguiſnablfte — — — ib. 
Claſs 3. Self-regarding offences — — — cciv 
Claſs 4. Public offences — - — — ib. 
Claſs 5. Multiform offences, viz. 1. Offences by fallbeed, 2, Offences 
againſt truſt — — — — ib. 
The imperfections of language an obſtacle to arrangement — ib. 
Irregularity of this claſs — ccv 
which could not be avoided on any other plan. [ See the ſbeet of correc- 
tions, in which this claſs is expunged.] — ib. 
$ 2. Divifions and  ſub=divi hone, 

Diviſions of Claſs 1. 1. Offences againſt perſon, 2==Reputation. 3— Pro- 
perty, Condition. 5—Perſm and reputation. 6— Perſon and property ib, 

In what manner pleaſure and pain depead upon the relation a man bears 
to exterior objects — — — ccvĩ 
Diviſions of Claſs 2. 1. Offences through calamity _ — ceviii 
Sub- diviſions of offences through calamity, diſmiſſed — _ CCIX 

2. Offences of mere delinquency, how they correſpond with the diviſions of 
private offences — — — ib. 
Diviſions of Claſs 3. coincide with thoſe of Claſs 1. — — ib. 
Diviſions of Claſs 4. — — — — CCX 
Exhauftive method departed from — — = ib. 
Connection of the nine firſt diviſions one with another — — CCX1 

Connection of offences againſt religion with the foregoing ones — cexvi 


3A 2 Connection 


n 
6 


. 
s 


CONTENT 3 
ConneRion of offences againſt the national intereft_in n with the reſt Pape coexviil 
Sub-diviſions.of Claſs 5. enumerated, ' — — — w. 
1. Diviſions of offences by falſbood — — 8d. 
Offences by falſhood, in what they agree with one another . A con 


—in what they differ ͤ— — — ib. 
Sub- diviſions of offences by falſboud are determined by the diviſions of the 


preceding claſſes —— — — — cexx 
Offences of this claſs, in ſome inſtances, change their names; in others, 

not — — N ib. 

A truſt, what — — — — — Ccexxĩi 

Power and right, why no compleat definition is here given of them — ib. 
Offences againſt ade 1 and ee why ranked under ſeparate 

diviſions — — — — — ecxxiv 

Offences againſt truſl— their connection with each other == = rd 


Prodigality in truſtees diſmiſſed to Claſs 3. — cexxxviii 
The ſub-diviſions of offences againſt truſt are alſo determined by the divi ions 


of the preceding claſſes — — ceexxxix 
Connection between offences by falſhood and ese againſt truſt — ib. 
Genera of claſs I. 
* into genera purſued no further than Claſs 1. — — cexl 
Offences againſt an individual may be ſimple in their effects, or complex < ib, 
Offences againſt perſon—their genera — — — ccxli 
Offences againſt reputation ——— — — ccxliv . 
Offences againſt property. — — — cen 
Payment, what — — — cexlvĩ 
Offences againſt penſon and reputation — — — ccli 
Offences againſt perſon and property — — — cclit 
Offences againſt condition. Conditions, domeſtic or civil — — celiii 
Domeſtic conditions grounded on natural relationſhips — — ccliy 
Relations=—two reſult from every two objects — — 8 
Domeſtic relations which are purely legal inſtitution — — cclvi 
Offences touching the condition of a maſter — — — cclix. 
Various modes of ſervitude _ _ — eclxi 
Offences touching the condition of a ſervant — ——— — celxii 
Guardianſhip, what —Neceſſity of the inſtitution — — cclxiv 
Duration to be given to it . - — — c.clxvii 
Powers that may, and duties that ought to be, annexed to it — — ib. 
Offences touching the condition of a guardian — = — cCclxviii 
Offences touching the condition of a ward — — cclxx - 
Offences touching the condition of a parent — — — ccixxit - 
Offences touching the filial condition — — — ccixxiv 


Condition of a huſband. — Powers, duties, and rights, that may be annexed to it celxxvi 
Offences 


CON TFT ENT 8. 


Offences touching the condition of a huſband Wc 
Offences touehing the condition of a wife — 
Civil conditions — 1 


§ 4. Advantages of the preſent metbid.. 


General idea of the method here purſued. 
Its advantages — — 
1. At is convenient for the apprehenſion and the memory 
—2, It gives room for general propoſitions — 
—3. It points out the reaſon of the law — 


4. It is alike applicable to the laws of all nations — 


§ 5. Characters of the five claſſes. 


Charafters of the claſſes, how deducible from the above method 


Characters of c/aſs I. — — 
Characters of claſs 2. — * 
Characters of claſs 3. — — 
Characters of Claſs 4. — 

Character s of Caſs 5. — — 


Tage celxxviit 


— 
— 


ceclxxx 
cclxxxiv 


CCXxew 


CCXCVI- 


ib. 
cexcviii 
cexeix. 
CCE 


ib. 
CCCL 
CCCIL- 
ceciii 


ccc N 
CCCVL. 


Char. XVII. Of zhe [Limits] of the penal branch f 


juriſprudence. 


8 1, Limits between private ethics and the art of legi/lation. 


Uſe of this chapter 8 
Ethics in general, what — — 
Private ethics 
The art of government : that is, of legiſlation and . | 


Intereſts of the inferior animals 1mproperly — in legiſlation 


- 


Art of education | — 


4 —— 
— 


Ethics exhibits the rules of, 1. Prudence. 2. Probity. 4 Beneficence — 


Probity and beneficence how they connect with prudence 
Every act which is a proper object of ethics is not of legiſlation 


—— 


—— — 


The limits between the provinces of private ethics and legiſlation, marked 


out by the caſes unmeet for puniſhment 
1. Neither ought to apply where puniſhment is groundleſs 


2. How far private ethics can apply in the caſes' where puniſhment IT 


be 7nefficacious — eee, 


— 


6— | 


ccevii 
ceeviii 
ib. 

ib. 

ib. 
cceix 
CCCX 
ib. 
CCCXL- 


eccxii 
ib. 
ib. 
How 
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How far, where it would be unprofitable — Page cccxiii 
Which it may be, 1. Although. confined to the g uilty m—_—_— c8—œxiv 
2. By enveloping the innocent — cceecxvi 
Fexidation how far neceſſary for the enforcement of the dictates * pru- 
dence — — CCCXVH 
—Apt to go too far in this reſpect — cccxviii 
— Particularly in matters of religion — — ib. 
—How far neeeſſary for the enforcement of the dictates of probity — ccexix 
of the dictates of beneficence 3 CCCXX 
Difference between private ethics and the art of legiſlation recapitulated = ccexxi 
2. Juriſprudence, its branches. 
* 
Juriſprudence, expoſitory —cenſorial — ib. 
Expoſitory juriſprudence, authoritative-unauthoritative — cccxxii 
Sources of the diſtinctions yet remaining — — ib, 
Jutiſprudence, loacal—unzwerſal —— — ccexxiii 
internal and international — cccxxiv 
Internal juriſprudence, national and provincial, local or particular — cccxxv 
Juriſprudence, antient living — cccxxvi 
Juriſprudence, ſatutory—cuſtomary — — cccxxvii 
Juriſprudence, civil penal criminal — ib. 
Queſtion, concerning the diſtinction between the civil branch and the penal, 
ſtated | ib. 
Occaſion and purpoſe of this concluding note — = ccecxxviii 
By a law here is not meant a /atute — — ib. 
Every law 1s either a command, or a revocation of one — ib. 
A declaratory laau is not, properly ſpeaking, a laß — — ib. 
V. Every coercive law creates an offence — — cccxxix 
VI. A law creating an offence, and one appointing puniſhment are diſtin 
laws — —— - — ib. 
VII. A diiſcoercive law can have a0 punitory one appertaining to it but through 
the intervention of a coercive one — ib. 
VIII. But a punitory law involves the „imply imperative one it belongs to — ib. 
IX. The ſimply imperative one might therefore be ſpared, but for its eæ- 
poſitory matter — — — ib. 
X. Nature of ſuch expoſitory matter — — — ib. 
XI. The vaſtneſs of its comparative bulk is not peculiar to legiſlative 
commands —— ccexxx 
XII. The ſame maſs of expoſitory matter may ſerve in common for many 
laws — — ib. 
XIII. The imperative character eſſential to law, is apt to be concealed in and : 
by expoftory matter — _ — ib. 
XIV. 


CONTENT x 


XIV. The concealment is favoured by the multitude of i:dire# forms in 


which imperative matter is capable of being couched Page ceexxxi 
XV. Number and nature of the laws in a code, how determined — ib. 
XVI. General idea of the limits between a civil and a penal code — ib. 
XVII. Contents of a civil code — | — — ccecxxxii 
XVIII. Contents of a penal code — — — ib. 
XIX. In the Code Frederic the imperative character! is almoſt loſt in the ex- | 
poſitory matter — — — ib. 
XX. So in the Roman law —— — — ib. 
XXI. In the barbarian codes it ſtands conſpicuous  — — ib. 
XXII. Conſtitutional code, its connexion with the two others — ib. 
XXIII. Thus the matter of one /aw may be divided among all three codes — ceccxxxiii 
XXIV. Expoſitory matter a great quantity of it exiſts every where, in no 
other form than that of common or judiciary lay  — “h — ib. 
XXV. Hence the deplorable ſtate of the ſcience of legiſlation, conſidered in 
reſpect of its form — — ib. 
XXVI. Occaſions affording an exemplification of tlie difficulty as well as im- 
portance of this branch of ſcience ;z—attempts to limit the powers. 
of ſupreme repreſentative legiſlatures — ib. 
XXVII. Example: American declarations of rights — ws cecexcriv 
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— A FRAGMENT on GOVERNMENT: ** 


Bring i an 1 Examibation of elit is delieverd on the ſabje& of Government 
in general, in the Introduction | to Sir WILLIAM BLACKSTONE s Com- 


MENTARIES : J 
With a Preface; in which is ht A 8 on the Work at . 


U. A VIEW of the HARD-LABOUR BILL: 


Being an Abſtract of a Pamphlet, intituled Draught of a Bill, to puniſh 
« by dmprifonment and Hard-Labour, certain Oftenders ; dul to eſta- 


ce bliſh proper Offices for their Reception: 


Interſperſed with Obſcrvations relative to the ſubject af * above Draught 
in particular, and to Penal Juriſprudence in general. 


III. DEFENCE of US UR: 


Shewing the Impolicy of the preſent legal Reſtraints on the Terms of 
pecuniary Bargains. 


In a Series of Letters to a Friend. 


TO WHICH IS ADDED, 


, A Letter to ApAM SmiTn, Esq. L. L. D. 


On the Diſcouragements oppoſed by the above Reſtraints to the Progreſs 
of Inventive Induſtry. 


In the Preſs, March 1789: 


New Eaition of the FRacMenT on GOVERNMENT, and the DErENcx 
of USpBY- | | 
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